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IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION II

IN RE THE PERSONAL RESTRAINT

PETITION OF: 

STEVEN HESSELGRAVE, 

Petitioner. 

NO. 49251 -2 -II

STATE' S RESPONSE TO PERSONAL

RESTRAINT PETITION

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION: 

1. Should the Court consider issues that were or could have been previously

raised in the direct appeal? 

2. Does the petitioner demonstrate constitutional error resulting in actual and

substantial prejudice? 

3. Does the petitioner demonstrate deficiency of counsel which prejudiced the

result of his appeal? 

4. Does the petitioner demonstrate improper argument which was unable to be

cured by instruction; resulting in actual prejudice? 

B. STATUS OF PETITIONER: 

Petitioner, Steven Hesselgrave, is restrained pursuant to a Judgment and Sentence

entered in Pierce County Cause No. 11- 1- 02300- 3. Appendix A. 
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In September, 2012, the petitioner was tried and convicted of one count of rape of a

child in the first degree. See Appendix A. He filed a direct appeal. See State v. 

Hesselgrave, #44177 -2 -II, noted at 184 Wn. App. 1021 ( 2014)( 2014 WL 5480364). 

Appendix B. He sought review in the Supreme Court, which was denied. 183 Wn.2d 1004

2015). The Mandate in the appeal was filed on June 24, 2015. Appendix C. The petitioner

filed this PRP on June 16, 2016. 

C. ARGUMENT: 

1. THE PETITIONER ARGUES ISSUES WHICH COULD HAVE

BEEN PREVIOUSLY RAISED IN THE DIRECT APPEAL. 

As a general rule, " collateral attack by [ personal restraint petition] on a criminal

conviction and sentence should not simply be a reiteration of issues finally resolved at trial

and direct review, but rather should raise new points of fact and law that were not or could

not have been raised in the principal action, to the prejudice of the defendant." In re

Personal Restraint of Gentry, 137 Wn.2d 378, 388- 389, 972 P. 2d 1250 ( 1999). The

petitioner in a PRP is prohibited from renewing an issue that was raised and rejected on

direct appeal unless the interests ofjustice require relitigation of that issue. In re Personal

Restraint ofLord, 123 Wn.2d 296, 303, 868 P. 2d 835 ( 1994); see also Gentry, at 388. 

The interests of justice are served by reexamining an issue if there has been an intervening

change in the law or some other justification for having failed to raise a crucial point or

argument in the prior application. In re Personal Restraint ofStenson, 142 Wn.2d 710, 

720, 16 P. 3d 1 ( 2001). 

This court from its early days has been committed to the rule that questions

determined on appeal or questions which might have been determined had they been

presented, will not again be considered on a subsequent appeal in the same case."' State v. 

Bailey, 35 Wn. App. 592, 594, 668 P. 2d 1285 ( 1983)( quoting Davis v. Davis, 16 Wn.2d
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607, 609, 134 P. 2d 467 ( 1943)). Because the personal restraint petition process is not a

substitute for appeal, the defendant cannot raise a valid issue on collateral attack by simply

revising an issue raised and rejected on direct appeal. On this issue, the Washington

Supreme Court stated: 

Simply " revising" a previously rejected legal argument, however, 
neither creates a " new" claim nor constitutes good cause to reconsider

the original claim. As the Supreme Court observed in Sandersl , 

identical grounds may often be proved by different factual allegations. 
So also, identical grounds may be supported by different legal
arguments, ... or be couched in different language, ... or vary in
immaterial respects". ( Citations omitted.) Sanders v. United States, 

supra at 16. Thus, for example, " a claim of involuntary confession
predicated on alleged psychological coercion does not raise a different

ground' than does one predicated on physical coercion". Sanders, at

16. 

In re Personal Restraint ofJeffries, 114 Wn.2d 485, 488, 789 P. 2d 731 ( 1990). 

The Supreme Court and this Court have both stated: 

We take seriously the view that a collateral attack by PRP on a criminal
conviction and sentence should not simply be reiteration of issues finally
resolved at trial and direct review, but rather should raise new points of fact
and law that were not or could not have been raised in the principal action, 

to the prejudice of the defendant. 

Gentry, 137 Wn.2d at 388- 389; In re Personal Restraint ofHegney, 138 Wn. App. 511, 

543- 544, 158 P. 3d 1193 ( 2007). 

The petitioner has had ample opportunity to raise and argue legal issues found in

the record. Here, he re -argues the State' s closing argument, choosing new objections that

could have been raised at trial or in the direct appeal. 

The prosecutor' s closing argument in this case was a major topic in the direct

appeal. See App. Brf. at 44- 52; Resp. Brf. at 61- 70. The defendant' s main contention was

that the closing was improper as a " false choice" argument. App. Brf. at 47- 51. In so

I Sanders v. United States, 373 U.S. 1, 83 S. Ct. 1068, 10 L. Ed. 2d 148 ( 1963). 
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doing, appellate counsel pointed out several slides in the State' s presentation, citing

Exhibit 25. App. Brf. at 45, 46. Appellate counsel specifically examined slides 7- 9. Id. 

The Court of Appeals considered the arguments regarding improper closing and

rejected them. Slip op., at 17- 19. Appendix B. Shortly after the trial, the Supreme Court

issued In re Personal Restraint of Glasmann, 175 Wn.2d 696, 704, 286 P. 3d 673 ( 2012), 

which was highly critical of a slide -style illustrated closing argument. 

Although Glasmann was the first opinion to specifically address the issues of the

use of media in closing argument, the Court made the point that the principles prohibiting

the use of altered evidence (Id., at 705), misuse of the prosecutor' s position (Id., at 706), or

expressing a personal opinion (Id., at 707) were nothing new. As argued below, appellate

counsel argued many of the same general principles. 

In his appeal, the petitioner raised the issue of the closing argument. He fails to

demonstrate why the Court should consider his revised argument four years later. 

2. THE PETITIONER FAILS TO DEMONSTRATE

CONSTITUTIONAL ERROR THAT RESULTED IN ACTUAL

AND SUBSTANTIAL PREJUDICE. 

a. The petitioner has the burden of proof. 

To obtain relief in a personal restraint petition challenging a judgment and

sentence, the petitioner must show actual and substantial prejudice resulting from alleged

constitutional errors, or, for alleged nonconstitutional errors, a fundamental defect that

inherently results in a miscarriage of justice. In re Personal Restraint of Cook, 114 Wn.2d

802, 813, 792 P. 2d 506 ( 1990). 

b. Closing argument of prosecuting attorney was proper. 

In a PRP asserting prosecutorial misconduct, the reviewing court applies the same

standard as a direct review: the petitioner must show both improper conduct and resulting
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prejudice. Glasmann, 175 Wn.2d at 704. Prejudice exists when there is a substantial

likelihood that the misconduct affected the verdict. Id. In the present case, after the closing

arguments were over and the case was to the jury, defense counsel objected that the slide

presentation which accompanied the prosecutor' s closing shifted the burden, " used the

wrong standard," and vouched for SL or opined that SL was telling the truth. 7 RP 988. 

Although defense counsel moved for a mistrial after the arguments were over (7 RP 985), 

he failed to request a curative instruction when he made his objections. 

The Court of Appeals found that the objections were sufficient to preserve the

issues argued on appeal. See Slip op., at 18, n. 13. Appendix B. However, trial counsel did

not object to other slides. In order to give the trial court the opportunity to rule on

evidence, remedy improper questions, and to preserve the issues for review, objections

must be on specific grounds. See State v. Guloy, 104 Wn.2d 412, 423, 705 P. 2d 1182

1985)( evidentiary objection); State v. Padilla, 69 Wn. App. 295, 300, 846 P.2d

1993)( prosecutor misconduct in cross- examination). Therefore, the petitioner must meet a

higher standard of review. 

Generally, if the defendant fails to object to the prosecutor's improper conduct, he

waives any error unless that conduct was so flagrant and ill -intentioned that an instruction

could not have cured the resulting prejudice. State v. Emery, 174 Wn.2d 741, 762, 278

P. 3d 653 ( 2012). Emery also went on to say that the focus should be less on whether the

prosecutor' s misconduct was flagrant or ill -intentioned and more on whether the resulting

prejudice could have been cured. Id., at 762. The Court pointed out that the defendant has a

duty to object to improper argument. Cases show that even serious misstatements in

closing argument can be cured through prompt objection. See State v. Warren, 165 Wn.2d

17, 195 P. 3d 940 ( 2008); State v. Rafay, 168 Wn. App. 734, 833, 285 P. 3d 83 ( 2012). 
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Emery did not involve a closing argument using slide -style presentation. But, the

same principle is still true; if defense counsel feels that part an illustrated closing argument

is improper, he has a duty to object. The objectionable slide could be removed and counsel

cautioned; the jury could be instructed or re -instructed. He cannot " simply lie back, not

allowing the trial court to avoid the potential prejudice, gamble on the verdict, and then

seek a new trial on appeal." Emery, at 762 ( additional internal citations omitted). 

The Washington Supreme Court has discussed the use of slide -style or multi -media

presentations, such as PowerPoint, in closing arguments in criminal trials. In Glasmann, 

The Court pointed out some abuses of such a presentation. The Court found that the

prosecutor had altered evidence by adding opinion and commentary or superscript to

photographs admitted into evidence. Id., at 705- 706. He was also alleged to have used

slides with "GUILTY" in red letters across the defendant' s booking photograph which had

been admitted into evidence. Id., at 701. In State v. Hecht, 179 Wn. App. 497, 505- 506, 

319 P.3d 836 ( 2014), the prosecutor used a similar presentation. 

State v. Fedoruk, 184 Wn. App. 866, 339 P. 3d 233 ( 2014) presented a similar

problem. There, the prosecutor argued that "[ t]he Defendant is guilty, guilty, guilty" while

flashing the word " GUILTY" in front of the jury in large, red, capital letters on a screen

bearing the heading " Murder 2." Id., at 889. 

In State v. Walker, 182 Wn.2d 463, 341 P. 3d 976 ( 2015), the Court found that

repetitive captions and titles expressed an opinion, rather than organizing or supporting the

presentation. Id., at 478. The Court found that exhibits had been altered with inflammatory

captions and superimposed text. Id., at 471- 473. The slides suggested to the jury that

Walker should be convicted because he was a callous and greedy person who spent the

robbery proceeds on video games and lobster. Id., at 474. The presentation juxtaposed

photographs of the victim with photographs of Walker and his family celebrating. Id. 
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However, the Court also recognized that such technology is a modern form of

communication. 182 Wn.2d. at 476. The Court made clear that use of this technology is not

in and of itself improper: " Attorneys may use multimedia resources in closing arguments

to summarize and highlight relevant evidence, and good trial advocacy encourages creative

use of such tools. Moreover, closing arguments are an opportunity for counsel to argue

reasonable inferences from the evidence." Id., at 476-477. 

Here, the prosecutor used the slides to " summarize and highlight relevant

evidence," as the Court put it in Davis. Some of the slides use all capital letters to show the

category or topic, such as SEXUAL INTERCOURSE, CREDIBILITY, FORENSIC

INTERVIEW, and REASONABLE DOUBT. Appendix D. These were all important topics

and issues in this case. Some of the slides use underlined or capitalized words to highlight

various point being made. Appendix D. Again, the use of such techniques to emphasize or

draw attention to certain points in making an oral presentation to a group are quite

common and well within reason. 

The slide that has the word GUILTY in large letters is at the end of the argument. 

A prosecutor may properly argue that a defendant is guilty. See State v. McKenzie, 157

Wn.2d 44, 53, 134 P. 3d 221 ( 2006). It is the conclusion that most, if not all, prosecutors

argue after reviewing and arguing the law and evidence. To determine whether the

prosecutor is expressing a personal opinion of the defendant' s guilt, independent of the

evidence, the Court views the challenged comments in context and looks for " clear and

unmistakable" expressions of personal opinion. McKenzie, at 53- 54. There is nothing in

the record, let alone anything " clear and unmistakable," to indicate that the prosecutor' s

argument and this slide is an expression of personal opinion. 

A prosecutor has wide latitude to argue reasonable inferences from the evidence, 

State v. Thorgerson, 172 Wn.2d 438, 448, 258 P. 3d 43 ( 2011). That is how the prosecutor
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used the slides in this case. None of the slides used the " shouting" graphics the Court

found improper in Glasmann, 175 Wn.2d at 708; or Hecht, 179 Wn. App. at 505. The

prosecutor did not " alter" evidence by adding subscript or argument to photographs

admitted into evidence, which the Glasmann and Davis Courts found improper. 

The prosecutor did not comment on the petitioner' s right to counsel; nor to his right

to confront witnesses. A prosecutor's argument should be viewed in " context of the total

argument, the issues in the case, the evidence addressed in the argument, and the

instructions given to the jury." State v. Russell, 125 Wn.2d 24, 85, 882 P. 2d 747 ( 1994). 

Here, the remark that " two lawyers asking a ten year old every question they can think of' 

was in the context of reviewing S. L.' s disclosures, statements, and how they came about. 7

RP 930- 931. The prosecutor was making the point that S. L.' s statements were more

detailed and accurate in the appropriate context, such as the interview with Ms. Thomas

and testifying in court. 

Defense counsel objected, on the grounds that it violated a motion in limine

prohibiting disparaging counsel, the same argument made in this PRP. But the prosecutor' s

remarks did not disparage counsel, nor comment on the petitioner' s right to a trial. The

remarks recounted the sequence of S. L.' s disclosures and sought to explain why her

statements became more detailed as the case progressed. 

Even assuming, for the purpose of argument, that some of the prosecutor' s closing

was improper, the petitioner fails to show prejudice. The petitioner must show that, absent

the allegedly improper slides, the result would have been different; i.e. he would have been

acquitted. In the trial, there was no question of identity; the petitioner was SL' s stepfather. 

The petitioner' s statements confirmed much of SL' s account. He admitted that SL may

have seen his penis while he watched pornography and masturbated. 5 RP 562- 563. He

admitted that he watched pornography involving bestiality. 5 RP 564. 
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At trial, S. L. gave detailed accounts of the petitioner having oral, vaginal, and anal

intercourse with her. 3 RP 315, 316, 319- 320. Despite extensive cross-examination, she

maintained her account. 3 RP 328, 330, 333. 

C. Witness Thomas did not opine on the credibility of S. L. 

A trial court' s decision to admit opinion testimony is reviewed for an abuse of

discretion. State v. Ortiz, 119 Wn.2d 294, 308, 831 P. 2d 1060 ( 1992). Testimony is not

improper as opinion if it " is not a direct comment on the defendant's guilt or on the

veracity of a witness, is otherwise helpful to the [ fact finder], and is based on inferences

from the evidence." City ofSeattle v. Heatley, 70 Wn. App. 573, 577, 854 P. 2d 658

1993) ( quoting State v. Black, 109 Wn.2d 336, 348, 745 P. 2d 12 ( 1987)). In addition, 

opinion testimony is not improper merely because it involves ultimate factual issues. 

Heatley, at 578; see also State v. Montgomery, 163 Wn.2d 577, 590, 183 P. 3d 267 ( 2008) 

mere fact that opinion testimony addresses an issue that the jury has to pass upon does not

call for automatic exclusion of the testimony). Whether testimony constitutes an

impermissible opinion on the guilt of the defendant or a permissible opinion embracing an

ultimate issue" will generally depend on the specific circumstances of each case, 

including the type of witness involved, the specific nature of the testimony, the nature of

the charges, the type of defense, and the other evidence before the trier of fact. Heatley, at

579. 

A witness may not comment on the credibility of another witness. State v. Carlson, 

80 Wn. App. 116, 123, 906 P. 2d 999 ( 1995). Expert testimony is admissible when ( 1) the

witness qualifies as an expert, ( 2) the opinion is based upon an explanatory theory

generally recognized in the scientific community, and ( 3) if it will be helpful to the trier of

fact. ER 702; In re Personal Restraint ofMorris, 176 Wn.2d 157, 168- 69, 288 P. 3d 1140
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2012). An expert's opinion is not automatically excluded if it covers an issue to be decided

by the trier of fact. ER 704; State v. Kirkman, 159 Wn.2d 918, 929, 155 P. 3d 125 ( 2007). 

In Kirkman, the defendant was accused of sexually assaulting a child. 159 Wn.2d

at 924. The doctor who examined the victim testified that there was no physical evidence

of sexual contact. Id. The State asked the doctor if his findings were consistent with the

victim's allegations of abuse. Id. The doctor replied that "` to have no findings after

receiving a history like [ the victim reported] is actually the norm rather than the

exception."' Id. The Washington Supreme Court found this testimony proper. Id. at 933. It

noted that, where a child victim's credibility is at issue, a trial court has broad discretion to

admit evidence corroborating the child' s testimony. Id. There, the doctor did not opine that

the defendant was guilty or that the victim was truthful. Id. Rather, his testimony was

content neutral" and did not comment on the substance of the matters they discussed. Id. 

Here, forensic interviewer Cornelia Thomas testified regarding her interview with

S. L. Direct examination of Ms. Thomas began with general questions concerning her

training, experience, and child interview methods and protocol. In this context, the

prosecutor asked Ms. Thomas if she was trained to be alert for "coaching." 6 RP 673. Ms. 

Thomas explained what coaching is and what, in her experience, were indicators of

coaching. 6 RP 673- 674. 

Then, the prosecutor moved on to inquire about the specific interview with S. L. 6

RP 674. The next questions were about the who, when, and how of the interview. 6 RP

675- 676. Defense counsel was obviously alert to the issue of improper opinion, as he

objected that some questions called for an opinion about the credibility of the witness

S. L.). 6 RP 676, 678. 

After the court and the jury saw the DVD of the interview, the prosecutor asked if

Ms. Thomas had seen any evidence of coaching in the video. 6 RP 681. Defense counsel
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objected, because " it calls for credibility." Id. The court overruled the objection and invited

defense counsel to inquire regarding the issue on cross examination. Id. 

Indeed, defense counsel began cross- examination with the coaching issue. 6 RP

682- 683. Ms. Thomas testified that she did not know whether S. L. was coached or not. 6

RP 682. She further testified that a well -coached child could " get right past [ her]." 6 RP

683. Defense counsel soon continued with questions regarding Ms. Thomas' evaluation of

a child' s understanding of the difference between truth and lying. 6 RP 684- 687. Toward

the end of cross-examination, defense counsel returned to the coaching issue. 6 RP 689. He

pointed out that in the interview, S. L. had told Ms. Thomas that S. L.' s mother had told

S. L. to tell the truth so that two other persons would not go to jail. Id. Ms. Thomas

admitted that this was possibly indicative of coaching. 6 RP 690. 

Ms. Thomas did not comment or opine on whether S. L. had been coached. Her

testimony was " content neutral" about her training and experience with interviewing

children. Part of that training and experience was to be alert to indicators that the child' s

answers had been influenced or coached by others. She did not testify or opine that S. L. 

was credible, nor that S. L. had not been coached. Ms. Thomas testified about her

observations, as the doctor in Kirkman did. She was subject to cross-examination, where

she admitted that her observations could be wrong. There was no error. 

d. The court did not comment on the evidence. 

Article IV, section 16 of the Washington Constitution " prohibits a judge from

conveying to the jury his or her personal attitudes toward the merits of the case." State v. 

Becker, 132 Wn.2d 54, 64, 935 P. 2d 1321 ( 1997); State v. Brush, 183 Wn.2d 550, 556- 57, 

353 P. 3d 213 ( 2015). An impermissible comment on the evidence is one that " conveys to

the jury a judge's personal attitudes toward the merits of the case or allows the jury to infer
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from what the judge said or did not say that the judge personally believed the testimony in

question." State v. Swan, 114 Wn.2d 613, 657, 790 P. 2d 610 ( 1990). 

Here, during jury selection, the court was questioning prospective jurors with

previous jury service about their experiences. The court used an example raised by

prospective Juror 4 to illustrate the difference between direct and circumstantial evidence. 

Prospective Juror 4 had sat as a juror in an arson case. 2 RP 107. No witness had seen the

fire being set. 2 RP 108. The juror responded that the distinction between direct and

circumstantial evidence caused some problems during deliberations. Id. 

In this exchange, the court was alerting jurors that they would be instructed on the

law, and that often the law was different than the jurors' preconception of it. Jurors are

instructed that it is their duty to " accept the law from my instructions, regardless of what

you personally believe the law is or what you think it ought to be." See WPIC 1. 01. The

court did not opine about the weight or value of evidence that they might hear in the

present case, but merely alerted them so that they would be attentive. 

e. Court' s order regarding, legal financial obligations. 

State v. Blazina, 182 Wn.2d 827, 344 P. 3d 680 (2015) holds that sentencing courts

must conduct an individualized determination of the defendant' s present and future ability

to pay discretionary LFO' s. Here, the court did not do so. Without the request of either

party, the court ordered $ 1, 500 recoupment of fees for an attorney at public expense. 

11/ 9/ 2012 RP 8. 

Blazina also holds that RAP 2. 5( a) gives appellate courts discretion whether to

consider a defendant's LFO challenge raised for the first time on appeal. Id., at 834- 835. 

Since Blazina imposes no obligation for appellate courts to review LFO challenges raised

for the first time in a direct appeal, it therefore follows Blazina does not require review of

LFO claims made initially in a personal restraint petition. As pointed out in Blazina, 191
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Wn.2d at 834, the discretionary determination of LFO' s is not a constitutional issue. See

also, RAP 2. 5( a). This is a non -constitutional trial error to which the petitioner made no

objection. The defendant could not raise it in his direct appeal, and he cannot raise it in this

Also, because the defendant may seek remission of the discretionary and other fees

through RCW 10. 0 1. 160( 4), the error does not " result in a complete miscarriage of

justice." He may seek relief through RCW 10. 01. 160( 4) even if his PRP is dismissed. 

Where he has a remedy other than a PRP, the Court must dismiss the petition. See RAP

16. 4( d). 

f. The State adduced sufficient evidence that the defendant was

S. L.' s stepfather at the time of the crime. 

In a challenge to the sufficiency of the evidence, the appellate court determines

whether any rational fact finder could have found the essential elements of the charged

crime beyond a reasonable doubt, viewing the trial evidence in the light most favorable to

the State. State v. Brockob, 159 Wn.2d 311, 336, 150 P. 3d 59 ( 2006). An insufficiency

claim " admits the truth of the State' s evidence and all inferences that reasonably can be

drawn therefrom." State v. Salinas, 119 Wn.2d 192, 201, 829 P. 2d 1068 ( 1992); see also

State v. Kintz, 169 Wn.2d 537, 551, 238 P. 3d 470 (2010). Direct and circumstantial

evidence are equally reliable. State v. Thomas, 150 Wn.2d 821, 874, 83 P. 3d 970 ( 2004). 

The Court defers to the trier of fact on issues of conflicting testimony, witness credibility, 

and the persuasiveness of evidence. Thomas, at 874- 875; State v. Delmarter, 94 Wn.2d

634, 638, 618 P. 2d 99 ( 1980). The presence of contrary or countervailing evidence is

irrelevant to a sufficiency -of -the -evidence challenge because the evidence is viewed in the

light most favorable to the State. State v. Ibarra—Cisneros, 172 Wn.2d 880, 896, 263 P. 3d

591 ( 2011). 
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The charging period for the crime was July 11, 2008 -December 31, 2010. 

Appendix E. S. L. was born July 11, 2002. 3 RP 306. She lived with defendant. 3 RP

310. Leona Ling, S. L.' s mother, lived with the petitioner October, 2004 -June or

July 2008. 4 RP 374. Ling divorced the petitioner February 16, 2010. 4 RP 378. 

Because of Ling' s poor financial circumstances, S. L. lived for a while with the

petitioner after separation, before the divorce. 4 RP 376, 382. S. L. lived with the

petitioner until September 2009. 4 RP 390, 391. The petitioner told Detective Quilio

that S. L. lived with him March -September, 2009. 5 RP 560. From this evidence, the

jury could conclude that the petitioner was S. L.' s stepfather at the time he had sex

with her. 

3. INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL. 

To prevail on a claim of ineffective assistance of appellate counsel, the petitioner

must demonstrate the merit of any legal issue appellate counsel raised inadequately or

failed to raise and also show how he or she was prejudiced. In re Personal Restraint of

Netherton, 177 Wn.2d 798, 801, 306 P. 3d 918 ( 2013). Failure to raise all possible

nonfrivolous issues on appeal is not ineffective assistance, and the exercise of independent

judgment in deciding what issues may lead to success is the heart of the appellate

attorney' s role. In re Personal Restraint ofDalluge, 152 Wn.2d 772, 787, 100 P. 3d 279

2004). 

The petitioner must show deficiency of counsel, e. g. failing to raise a legitimate

legal issue; and prejudice, i. e. that the issue was dispositive. To meet this standard, the

defendant must show that " but for counsel' s errors the outcome of the proceedings would

have been different." State v. Varga, 151 Wn.2d 179, 198, 86 P. 3d 139 ( 2004) ( quoting

State v. Brett, 126 Wn.2d 136, 199, 892 P. 2d 29 ( 1995). 
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Appellate counsel need not raise every colorable claim on behalf of a client. Jones

v. Barnes, 463 U. S. 745, 752- 754, 103 S. Ct. 3308, 77 L. Ed. 2d 987 ( 1983). Appellate

counsel decides which issues to concentrate on in order to maximize the likelihood of

success on appeal. See Smith v. Robbins, 528 U.S. 259, 288, 120 S. Ct. 746, 145 L. Ed. 2d

756 (2000). Strickland test applies to appeals. Robbins, at 289. "[ a] court considering a

claim of ineffective assistance must apply a ` strong presumption' that counsel' s

representation was within the ` wide range' of reasonable professional assistance." 

Strickland v. Washington, 466 U. S. 668, 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 ( 1984). 

The challenger' s burden is to show ` that counsel made errors so serious that counsel was

not functioning as the " counsel" guaranteed the defendant by the Sixth Amendment."' 

Strickland, 466 U. S. at 687. And in assessing whether Strickland' s first prong is satisfied, 

j]udicial scrutiny of counsel' s performance must be highly deferential." Strickland, 466

U. S. at 689. Be watchful " to eliminate the distorting effects of hindsight." Strickland, 466

U. S. at 689. 

There was no deficiency in representation. The petitioner was represented on

appeal by very experienced counsel. Appellate counsel wrote a 69 page brief which

thoroughly examined the issues. As pointed out above, she identified and discussed some

of the same issues that are re- examined with hindsight in this PRP. As further argued

above, the prosecutor' s argument and use of the slide illustrations was appropriate and

reasonable. 

It is true that the appellate brief, written shortly after Glassmann, 175 Wn.2d 696

2012) and Emery, 174 Wn.2d 741 ( 2012) were published, cites neither of these cases. 

However, appellate counsel discussed the important principles of the defendant' s

constitutional right to a fair trial and the prosecutor' s duty to act in the interest of justice. 
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App. Brf. at 44. The petitioner fails to show prejudice; that the result would have been

different if Glasmann and Emery had been cited. 

D. CONCLUSION: 

The petitioner had ample opportunity to raise the issues he now argues in his PRP. 

All the issues are based in the trial record. The issues could and should have been raised in

the direct appeal. Defense counsel in the direct appeal identified and argued issues, 

including the closing argument, which she thought would have the best chance of success. 

Those arguments were considered and rejected by the Court. Substantively, the prosecuting

attorney made a proper closing argument, which included illustrative slides which were

reasonable and appropriate to the argument. 

The petitioner fails to demonstrate constitutional error resulting in actual prejudice. 

The State respectfully requests that the petition be denied. 

DATED: November 29, 2016

MARK LINDQUIST

Pierce County
Prosecuting Attorney

7.;kq
T OMAS C. RO E TS

Deputy Prosecuting Attorney
WSB # 17442

Certificate of Service: 

The undersigned certifies that on this day she delivered by U.S. mail or
ABC-LM1 delivery to the petitioner true and correct copies of the document to
which this certificate is attached. This statement is certified to be true and

correct under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below. 

Date Signature
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9
ATE OF WASHL1TGTON, NOV " 9 2012

Plaintiff, CAUSENO. 11- 1- 02300- 3

10

yi JUDf"bWNT AND SENTENCE ( FJ ) 

11 Prism

12 Defendant. (} Jail One Year or Less
Firm Gffende. 

13 31D. UNK̀NOWN { J Special Senial Offender Sentencing— lternmVe
OP. 0S/ 14.'19:33 i L l :special Drug 0ffesnder Sentencing Alternative

14 ,_ 1 Altesl:ativeto, 2olifinetnait( ATC

Clerk' s Action Required, para .1.5 iSDOSA). 

15
4.7 and 4.8 ( SSOSA) 4. 15.2, 5-3, S.b and 5.8

Juvenile Decline 1- fandatorF] Discretionary

16
L HEARING

17
1. 1 A sat- ncing, hearirl; was held and the defmda:a, t<he defendant' s lawyer and the ( depuzv) prosearting

18 Etta 2y w era present

19 IL FJ:NDLNGS

20
There being ro : eaacin vhv iud - neat should not be pronamced; the c..L*t FINDS. 

21
2. 1 CURREPTI' OFFENSE( S). The defendant was fatlrid guilty or, 09/2112012

by ( ] Plea [ X ) jury -verdict i ] bench trial off: 

22

23

24

COUTIT CFJW I' CVV ETIHAIME UNT DATEOF 1'.;= UiTNo. 1-- CFJMTYPE* 

I CF- I.i: R.I",.PE 1 ( 13= V) 9?k44. c7' 3 07/ 1 Woe- Ur. '11153(Y753

126WO

25 + (
F) Fi: em. n, T.)) Ctherdeadly w eapms, (' 1) VUCSA inn Fro`ected zone, ( VF.) Vats Horn, See RC=N 45.61. 520, 

JI) Juvenile present, ( W) Se umi Mouvatio n, ( SCF) Sexual Conduct wirh a Child for a Fee See RCW

26 - 
9.94A. 5330 m. If the crime is a drug offense, include the t,rne of drug in the second coltu) 

as charged in the AMENDED Information
27

X] 
28

The State has pleaded and proved that the c irne charged in Count( s) I mvolve(s) donnestic violence. 
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I

CutTem offenses encampassni` the same cru mural conduct and counting as one crime in determining
2 the offender sccre re (RCAV 6.94 A. S 89,1

Other atrrent convictions listed under different cause numbers used in calculating the offender score
3

are ;list cffe-nse and csuse nucriber): 

4 2. 2 CMUNAL HISIORY t.12CW 9.94A.525): NONE I{.240VIN OR CL.AI1 M

5 2.3 SENTENr MGDATA: 

OUNT

1
011MIDYR SERIOUSNESS j STANDARD MIGE PLUS j TOTAL ST ANDARD

6 TIO. SCORE LF9EL

i (

not includinganhmcnn*n4 ENHANI FMFNTS I FLANGE

1 ( nclumng oahzmcoraont 
7

I 0 XII 193- 123 MON-IHS M011TFiS

8 '
ri-I LIFE TO LIFE

MAXIMUM

TEFM

iZFr15TK

9
2.4 [ ] EXCEPTIONAL SENTENCE. Sub stotial and compelling ressans east which iustifv an

0
exceptional senterce: 

within [ ] below the standard range for Count(k) 
I I above the standard range for Count( s) 

The defendant and state stipulate that justice is best saved by imposition of the excentional sentence
12 above the standard ran -e and the ca" fends the e-. ceptimai sentence paths s and is car sisters with

he interests of justice sr -d true purposes of the sentencing reform act
13 Aggravating facto; Frere [ ] stipulated by &i9 .defL-dant, ( ] fot_md by trne court after the defendant

waived jury trial, ( ] f nmd by ja y by special : niaragatary. 
14 Finding~ of fact and conclusions of law are attached in Appendix 2.4. [ ) Jury' s spear] interrogatory is

arta&- d. The Prosecuting?. tLmiev [ ] did[ ) did not recommend asimilarsmtake. 

15 2 q AF3Tf_TTV TO PAY LEGAL FINANCIAL OBLIGATIONS The couutlass ecsisidet-edtheto~.al anm-= 

owirng, the defendant'; oast, present and future ability to pay legal financial obligations, including the
16 defernd rit' s fi.-]snciat resoua-ces and the Wrzeliriaod that the defendara' s stanis wit! & ange. The court finds

that the defendant has the ability er likely future ability to pay the legal financial obligations imposed
17 herein R, --W 9.94A.753. 

18 The following extraordinary circiznstsnces exist trst m;, ake resittuion kupprornate (RCW -994A-75-;): 

19

1 The following e"'+raordimL-j ciraimsr° nces eAst that make payment of nonmaindatory legal financial
20

obligations inapprq-riate: 

21

22 2.6 Forviolentoffenses, most sencn: s offenses or armed offender: recommended sentencing agreements or
plea agreements are[ ) attached (] as folla'TS: 

23

24
M. JUDG ff-N"T

25
3. 1 The defendant is GUILTY of the Counts and Chsr-fes listed in Paragraph 2. 1

3. 2 [ ] The conAt DISMISM County [ i The defendant is found NOT GUILTY of Counts
26

27

28
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N. SENTENCE AND ORDER

IT IS ORDMED: 

4. 1 Defendant shall pay to the Cleric of this Cant: (Fiore: C-,= vClorlc, 930 7 acomaAvo 0110, Tacoma WA 98402) 

JAS -5 CODE

VN $ Restitution, to. 

Restitution, to: 

Narle and Address --address mx7 ba vita bald and gravided confidentially tc Clerk's Off c . 

FC'6' 500.00 Crime Victim assesstn - i

DNA S 100.00 DNA Database Fee

PUB $ 1500 Court -Appointed Attcr-nay Fees and Defense Costs

FRC $ 200.00 Criminal Filing Fee
17',d $ Fine

J_R $ Jury Fee

OTHER LEGAL FINANCIAL OBLIGATIONS iSpectfy below) 

Other' 7osis for• 

Othe• Coes for: 

a300 TOTAi

The above total does not include all rush .,trop wlbr-hns'r be set by later order of the taut An agreed
re-.titL7 = i order vial be arr ered wC:;7 s.94A7_`-3. A remi' ucn hearing: 

shall be set by the prosecutor. 

f 1 is scheduled for

RESTITUTION. Orde-Attached

The Department of Ccrrecbms rDOC) ur clerk of the curt shall irnmediately isme s Notice of Payzoil
Deduaia:, FC1F19.90 7 aJ2, RCW 9.S4A7fH, r;. 

Xi All payrnm is shall be made in accordance will; the policies of the clerk- cornu- -acing J.mmediatel-y: 
unIass the cat t specie ! y sets fsth rta r. e raeir.: hTot less thy, $ G v Cly per rrorth

commencing. U 0 LI.`WC RCW 9.94.760 If the court does not ser the rate herein, the

defendant shall report tb the clerk' s Defier 7a li1 lri 24 hon s of L),e entry ai t_he iudgcne:+s 3rd s3'*ante to
set up a psyment p1.m-i

The defendant shall report to the clerk of the court or as directed by tr,e clerk of the court to provide
financial and other irfcmiatiai as requested RCirV 9.94A7S0(7){ b) 

COSTS OF INF" ARCERATION. In addition to other costs imposed herein. the court finds that the

detendm t has or is likely to have tt.e means to pay the costs of ircareerstioN and the defendant is
ordered to psy sic, casts at the statutory rate. RC 10.01. 160. 

COLLECTION COSTS The defendamt shall Day the costs of services to collect unpaid legal financial
obligstiars per ca^ tr27 0: e;, n :e. P.C}r'l 3c. i. 1), 9.94A 7P- and 19-16.500. 

INMEREST The financial obligatioris irnpmed in this iudginent shall bear interest from the date of the
judgrneru an it payment i.-1 full, athe rate applicable to civil judgments RCIAT 10.82.090

XDGIA TI' AND SENTI~'ti 'CE (J . -3j
Felony) ( 7/ 2.007) Page 3 of 12
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COSTS UNAPPEAL Ari award of cons m appeal again the def --id ant maybe added to the total )C -gal
tinEnd a1 obIigatlSlS. RCIR. 10 71. 14 J. 

4.] b ELEc- TRONIC MONUORUTG REDAHU ZSII,MNT. The defendant is ordes-edtorein;buu-' e
rurm- of electrauc morAtoring agency) st

for the cos. of pretrisl electranic ma-Litorir.g in the mmota,: of $ 

42 [ K] DNA TESTiNC. The defendant 4WI have a bloodlbiolopcal smVle drawn for pil poses of DNA
idEn%if,catim analysis and the defendant shall £idly ccicpaa` e in the test:rlb The 4pprapriate agency, tlhe
county or LOC, shall be resp onsible for obtaining the sarnple prior to the def—eidar:r : release from
confinement. Rr—'W 43.43. 754. 

r 1 HIV TESTING The Health Department or desipE-- shalt test and counsel the defermdant for 19V as
soon sspossible and the defend= ; 2WI 5>:ily coopera<e in thete=& RCW 70.24. 340. 

4.3 NO CONTACT

The defendant shall not have contact with___5• L • ( name, DOS) including, but not
limned te, persaral, verbal, telephonic, wr-imm o comaa themigh a Lhird pa ty fcr Opt = a Ana tc

exceed the maximum stimrrary sentence). 

D6 ror estic Violence No -Contact Order, Antiharassne',i No -Contact Order; or SEmal Assault Protecftn
Order is filed with this Aidgrn.Ent and Sentence. 

44 OTHER: Property may have been taker, into custody in conjunction with this case. Property maybe
returned to the ri€trdW owner. Any claim ` cr return of such property mu3t be trade with -in 90 days Ater
90 days, if you do not make a claun, proper; maybe disposed of according to law. 

14.4a

14. 4b

A P'SR- Ant—D ! X AND

SIV D fnNvG? LJ17a+ V!L?(py' S ? We` 4oyA b. -T. 

1 All property is hersbv forfeited

Property may hsv a been taken into custody in cLr.,jur,cbcrr, with this case. PrM erty may be returned to
the nghfful c ner Any claim for reum of such property raust be madel&.in o3 days. Afw 5O dayys, if
you do not make E claim, propel~; may be disposed of according to law. 

BOD]D IS HEREBY EXONERATED

4.5 CONFINUHM OVER ONE YEAR The defendant is sentenced as follerms: 

a) GONFnTMF T. RCW S 94A589. Defendant is sertenced to the following terra of total
confnernerit in the custody of the Depertma*l of Corremcrs (DO, y. 

L! 
11 0 mor-ths an Count

To

T months or, Co= 

months on Count

i-nonths m Count

AIDGL= A14D SEITFM -- E ( JS 

Felony) (7/? 00—/)Page 4 of 12

months on Count

months on Count
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CONFINEMENT. RCW 9.94A712. Defendant is sentenced to the following tam of cer,finetment in tl-,e
aiaod3r of the Depal'maent of Correctims (LC(7): 

Coln t Minimum Term: f I D Ma- ha Ivie4.iintar, Term

Court Minimum Term Months Mamrnirn Tern: 

Count Mirimurn Tern, h1crahs Aiaximun Term: 

the Indeta-, inate Sentencing Review Board may increase the mirdmtun term of confinement - 

Actual number of months of total confinement orde ed is: 11D A1W 1* 5 10 itAM

Add mandatory fiream deadly weapons, and sexual motivation etihancement time to , -Lm consecutively to
other counts, see Section 2.3, SemauingData, Am e) 

The confinement time on Coun( s) comain( s) a rnandatorr minimum term of

CONSECUTIVE/CONC[ 1RRFNT SENTENCES. RC -W 9. 94A_589. All counts shall be served

conciurently, except for the pa -um of those counts for which trine is a sp ectal finding of a firea rp other
deadly weapan, aemiat rnotiza' icri, 17UCSA in a pratectEd zQ=e, cs rrmuifacare of n-i2d r phmunine -r: its, 
juvenile present as set forth above at Section 2.3, and except for the following, counts whiff, shall be served
unsec Lively: 

The sentence herein shall rm consecutively to all felony sentences in other cause numbe-s imposed Drier to
the cCf=' ssim of the srngs) being serasicEd. Ttine sertalce ha -air. slaali : nm coriazra-f:y wi±1 LAM, 
sentences in other cause r,ianba-s imposed after the commietlon of the crimes) being seiitenced except fa - 
the follewirq cause nunnbers RCW 9.94A.589. 

iCa Tmernanf : hail c:minience irnnnediately unless otherwise set f-rth here: 

c) The defendant shall receive credit for time served prior to sentencing if that confinenant was solely
under this cause risme-. RC,,N P.94A 505. : he time sa7ed shsll be computed by the =ai; unless the
credit for time served.- ria' to sentencing is specifically se` forth by the court: _ QA Y 5 _- 

4.6 [ j COMMUNTrY PLAC HENT Gere 7/ 1/ 04 offenses) is ordered as follows: 

Cotmt for months; 

Count for months; 

Count for mouths; 

4 COMMUNITY CUSTODY ( To detemine which offenses ere eligible for err required for community
cuaody see RCVJ 9.94A--, 0lj

A) The defendant shall be on ccrrumitiky caaady for the longer of: 

1) the period of early release. RCW 9.94A.728( 1)( 2); or

2) the period imposed by the court, as follows: 

Colmi( s) 36 month-- for Serious Viola -it Offsnses

Coiint( s) 18 months for Violent Offenses

JUDGMENT AND SM iTE ,TCE ( no
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Go-TI(s) 12 moritl'+s ( fes Pirie: against a ae-ss:, drug off—mes_ X offs
1 01VLne the ttrilawful possr_-ssicn cf a firearm by a

street gang raernber cr associate) 

COIEVIUNITY CUSTODY is Ordered for count- sentenced under RCW 9.94A.'%12- from time of
relea; F frown total confinane-A until the Fxpirrum of the r -a arrtun aentc-nce: 

Court J unbi years frorn today' s date < < for the remainder of the Defendant' s life

Count until years from today' s date [ 1 fcT the remainder of the Defendant' s life

Count until years from today' s date [ 1 for the remainder of the Defendant' s life. 

F) While on can mTaty placernent or cs umuiity custody, the defer,dar,t shall: ( 1) repstto and be

available fcr causes wi&, the assigned car.uramity co±reztims o=flc_r as directed; ( 2) wcrk at DO;; - 
approved a mmcirt, emplq,-ment andlor camumity re= tution (so -vice), (3) notify DOC of any Mange in
defendant' s address or emplayfnent; ( 4) riot ccrimme controlled substar ces except pursuant to lawfully
iSWed presa; puars; ( 5) not unlawfully possess controlled suu, ces while in community custody, ( 6) not
owti, use, or possess firesrnis. or arnrnunitiat, ( 1) pay supervision fees as determined by DOC; ( ff) perform
affirmative acts as required by DOC to confirm cornp1iance with the orderer of the court: (-9 abide by any
addi-ticznal conditions irr-posed by DOC under R,-' vV 9 94r'. 704 arid.? 06 arid ( 10) for sez offense;, 31 nit

to elearcnic monitoring if imposed by DOC. The defendara' s residence location and livLng a rangements
are subject to the prior approval of DOC while Ln carimLnuty placement or carnrnu ity custody. 
Corin miry alxady for sex offenders nott sentenced under RMV 9.94A. 712 may be extended for up to the
storyprima ri torr: of the sertoace Vnolatior, of cm-ff = 1ty custody imp o. ed for a set off9se may
result in additional ctsiflnement. 

The court crde ±' iaat dLr-ing the period of supervision the defendant s1 -L- 11: 

1 consumene aIC& LOl. 

Ahsve no conLaa with: S • C- • 

Q rernain DC within iK outside of a specified geographical boundary, to reit: P 

Knot serve in anypslid a - volunteer capacity where he c the has control or supervision of rnirora under
13 y ears Cf age

C] participate in tvt_ following crime -related treaLmet or counseling services: 

5 ctJae ' A&V* 71M j A.,04 TP yin'""- ' r - - — - -- 

u ndago m evalluadm for ireatm.-m for ( ] domestic violence [ d sib stance abuse

metal health 1 ] anger rnansgement snd fully comply with all r`carimended trestinent

complywith! he following crime -related prohibitiorts: 

other conditions: 

Se i#PW.Pi)( A aero CLD

For sentences unposed under RCW 9.94A 7427 other conditions, including electronic monitoring, may
be it cs_Ed du inn- _cr:-,mlmity custody by the hid-go-rriJrLze Sortence Review Poe.*d, or in an

AJDGMENT .4 -ND SE2TMZCE (' 
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ernergeniv by DOC. Erne- eicy conditions imposed by DOC. shall not ran air, in effect lmze• therm
s ,enwxkirgda, 

Cant Ordered Treatment: If any court orders menial health or chemical dependency treatment. the
defendant must notify DOC and the defendant nu= release treatment infor: natiw. to DOC for the d Saba

of incarceration and supa-vision. RCW 9. 94A.562. 

PROVIDED: That under no cirnlmstances shall the total terra of confinement plus the term of camriunity

custody atYt;ally saved EXce~ d Gone statutory n-,arimUnm for each OUMte
4.7 j 1 WORK ETHIC CAMP. RCC- 9. 94A. 690. PCW 72. r?9AM The cant finds that the defendant is

eligible and is likely to qualift- fc r wak ethic camp and the tout raccrmma,ds. that the deferdmt suve the
selitence at a w crit ethic: rain-:. Upon completion of vc+tic ethic camp, the defemda,t shall be relea<ed or, 

comnumity custody for any r --raining time of total ccr&m rnent, subject to the conditions below. Violation
of the conditia-a of cornru miry moody may : es& in a return to tota cont nerne7t fon the balance, of. the

defendant' sremauing time of total confinement The conditions of community custody are stated above m
Section 4.6. 

48 OFF LDMS ORDER (knonvn dntg trafficker) RCW 10.65.020 The following areas are off limits to the
defendant while under the supe -vision. of the Cam -'y Jail or Depal :n:a,: of •Cor: eaicns. 

CONFIIVIII= RMV9.94A-712 Defendant is sentenced to the followusg term. of confine--n-ant in the

custody of time ieparone:t of Cceremms (DCC

Cc= S Minimu-r, Term' 110 Months M mmaurn Term; -__[.
d = 

Count Minimum Term Mard-is Mmcimum Tam: 

Count Mmimian Tort, 1vlcTiths PAmumu'n Term: 

The Indetefminme Sentmc ng REVieW Board may increase the minimum term of confinement. f ] 
CO1,MMNITY CUSTODY is Drd=red far courts sertenc- dunde<RCW 9.94A.712, from time of release
framm total ca-finernent a it Lhe e piratiat of therf.aFL-n1: m sentemce. 

Cams y until years from toda_y' s date fcr the rerf,aanderof the Defa,daz,t' s life

Count until years from todh-/ s date 1 for the remainder of the Defamde-3' s life. 

Count until Years from today' s date j ; for the remainder of the Defendant' s life. 

L'I HAIR4 AND SENMNCE (3
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V. NOTICES AND SIGNATURES

5. 1 COLLATERAL ATTACK ON JUDGMENT. Any petiticin or ruction for collateral attack on this
J.idgmat and Sentence, including but not limited to any pa ---mal restraint paiticri, state habeas corpus
petition, motion to vacate judgment, motion, to withdraw guilty plea, ryienti n for nen: trial or motion to
arrest judgment, must be filed within one year of the final judzrnert in this m= w, except as provided for in

Mhr 1 ra? 3. 100. RCVV l a 73.090. 

5. 2 LENGTH OF SUPERVISION. For sn offense catnrnitted prior to July 1, 2000, the defendant shall
rernai-n under the carat's jtaisdfctian and the s:ipemision of the D epa:12r:em of Cccrecticim fcr a period sip to
10 years from the date of sentence or release from confinement, whichever is lodger, to assure payment of
all legal financial obligatims unless the cam fiends the criminal judgmem an additional 10 vears. Form
offense committed ai or

after

July 1, 2000, the cart shall retain j-arisdiction agar the offender, for tk.e
purpose of the offender' s compliance with psyTnent of the legal firianaal obligations, until the obligation is

completely satisfied, regardless of the statutory niwdiyLun for the crL*ne Rt7, ;T 9. 94A-760 and RCW
9.90- 505. The cleric of the cern is aufficrimd to collect unpaid legal finxicial obliEat:ors at. any tirne the
offender remains under the jurisdiction of the court for purposes of lu s or her legal financial obligations
RCW R90 -760C4) and RCW 9.94A753(4) 

5. 3 NOTICE OF INCOME -WITHHOLDING ACTION. If the coin has not ordered an = mediate notice

ofpayroll deduction in Section 4. 1, you are notified that the Department of Correctiorns or the dark of the

coLut nw issue a notice of payroll deduction without notice to you if vou are more thar.30 days past due in
math;y tsvnierits in an amount equal to or greata, tkan the amount payable for one month RCW
9.94A.7002. 0ther income -withholding action Linda RCVV 9.94A may be taken without further notice. 
RCW 9 -94P -7Y) rrap to taken with= ftu'.hEr nmi. e. RC`X 9 94.k16M- 

5. Y RESTITUTION AE.4RIN't=. 

L.  tED'elmndant w gives any right to be present at any restitution hearing (sign Lnitials): . 

5 ; yL ENFORCEME1>'T AND CTVM COLLECTION. Arty vielati, of this Judgment and
Sertei_e is purihable by up ! o &\ days of co ifinanm pe: vidians. Per ion 3.5 of this dx omit, 

legal fin—miaal obligations are collectible by civil means. FCW 9.94A 6634

5. 6 FIREARMS. You must iirmnediately surrender any concealed pistol license and you may not open, 
use or p ossess any firearm unless your rilght to do so is restored by a court of record Ike coiat clerk
shall forward a copy of the defendant s̀ driver'5 license, ide iticard, or csnpararle identification to the
Department ofLicensing along with the date of conviction or cerymitmerit) R, -W 9.41. 040, 9.41. 047. 

5.7 SEX AIgP KMNAFMG OFFENDER REGISTRATION. R(' W 9A 44. 130, 1001. 2-00. 

1_ General Applicability and Requirements: Because urns eime involves msec offense or! udnapping
a- fense (e g., kidnapping in the firs` degree, kidnapping in the sscond degree, or wilawful irnpi-iscrment as
defined in dispter 9A-40 R( -"W) where the victim is a minor def -tried in RCW 9A- 44. 130, you are required
to register with the sheriff of the cairA,r of the state of inTashing er. where you reside. If van are not a
reside:it of Washi:-igen but yah are a sindem in Washingtai or you are ernplur e3 ir. Washington or you carry
on a vacation in Washington, you must register with the sheriff of the courry of your school, place of
enriploymerit, or voc atlon You must regizx immediately upon ba -if 5G'Lence-o unless you are in custody, 
in whirl, case you roust. register at the time of yotz release and within three ( 3) business days frau the time
of release. 

2. Offenders Who Leave the State and Return: If you leave the state following your sentencing or
rel—,—ase f= o- moody but late: move back to Wash ngton, yea n -.0-q rt sLE within. theee ( 3) business days
after

moving to this state. If you are under the jurisdiction of this state' s Department of Corrections, you
must register within three ( 3) business days after moving to this state. If vote leave this state following your
saita.cing or relesse & ea aistody blit later while not a resident of w'ashinrton you became ernployed in
W ashingon, catry out a vom ani in Vdaslungton, or at<end school in Washdrigan, you minx register within
three ( 3) business days after st$ ting school in this state a becoming employed or carrying out avocation in

TiJI}'.iMEN T AND SkidiWCE (JS) 

Felany) ( 7r2OaT) Pare 8 of 12
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this qrrE. 

3. tjhon,yof Residence Within State and Leaving -the State- IfyoucY,sr,geyourresidencewithina

couTity, you must provider, by Beatified mail, wi&, re-airr. receipt requested cr in parson signed Written
notice of your change of residence to the sheriff within three ( s) business day-. of mooing. If you change

your residence to a new cournry within this state, you trust register with that county sheriff within three ( 3) 
business days of rn vin& and r:nust, . v; thin three ( 3) b2sines day s protide, t ca tifned snail, with recirr
receipt requested or in person, signed written notice of the change of address in the nese county to the
city sf,eriff with whom you lei registered If you rf,cve out of Washington State- you must send written
notice within. &xr-e c3) business days of moving to the county aha':ff with whcr n you Iso registered it
W ashingLon State. 

4. Additional Requirements Upon Moving to Another State If you mme to another state; o- if _you
work, c= y m a vocaticr , cr atterid schoo: in a.-nother state you rva registz a resv address,-` ingaprirs , and

photagr3ph with the new state within three (3) business days after establishing residence, or atter beginning
to work., carry on a vocation, it attend school in the new state. You must also send a:rittm notice within
threw ( 3) days of moving to the new state cr to a fa-e: g<n country to the caahty sheriff >iitln wt,Lm yOII last
registered m Wastunron State. 

S. Notfiraiim Requirerntnt' ISThen Enrollnngin or Employed by a Public or Private Institution of
Higber Edurzbua or CtArl7t m School (KI2): If you ore a resident ofbVz-Yxira: and ycu are achr,itted tc

a public or private inaitition of'rngher educaticin, you are required to notify the sheriff of the county of your
residence of your intent to attend the institution within three (3) business daps prior to arriving at the

inahiticn. If youbecone mV' oyed at a public or private institutionr, of higher education, you are required to
rotifp the sheriff For the cnnty of your residence ofyour enployrnant by the irnstinais, within OrLae () 
business days prier to beginning to wal, at the im' ion. If your einrollrt,ait a• anrloymeit ata public err

pnvaE unitmon oEhi e i ion istemiiia:ed, yah aa required
tonaLr- 

t,e alier:Iffathe ctxz%--_, of

y.x,x residence of Your te7r,u;atioi of ghrollrner,t or employmerit within dree (3) business days of sed; 
terrni= ion. If yon Enerid, or plan to attend, a public or pnvate school regulated under Title 2oA RGW or

Chapter 72 4i, RMW, you are required to notify the sheriff of &.e cot my of your residence o: vcoir intent tc. 
att3,d the school You num notify' r.e sheriff within tire.= (3) business days prior to arriving, at the school to

attend classex TI'ie sheriff shall prmVdy notifythe principal of the school. 
o. Registration by a Person Vv ho Does Not Have a Fixed Residence: Er an if you do rot have a fixed
residence, you are required to register. Registratiorn must occur within three ( 3) business days of release in
the county whe: e y ou are Jeing supevised ifycu do not }lave a residence a die t&..e Cf you: release otarn

custody. Within three (3) business days after losing your fixed residence, ycu rnust. provide signed xntten
notice to the d; giff of the caumx_y where you last registered. If you Bute a differe;t county and stay theist
fcr more than 24 hours, you will be required to register in the new coeur -within; three ( 3) business days
atter entering the new co nty. You rmist also report weekly in person to the shmff of the county where
you are registered The weekly report shall bean a day specified by the comity sheriffs office; and shall
oc diririb riama 2-L s: nEss l.ot: rs Y os may be required to protide a list th_ lecations where you have
e:. yed during the last seven days The lack off' fixed residence is a factor that may be considered in
deterr.iir..ng an offender' s risk level and shall matte the offender subiect to disclosi. a of infortnatiai to the
public at large pursuant to R, --'.V 4.24, 550. 

7- Application for a Name C"hi mp: If you apply far a name change, you mustsubmit a copy of the
application, to the cam -y sheriffofof the ccur y of your residence and to the stere parol riot fewer than five
days before the entry of an arde• granting the name ciiistige. if you receive an order chziging your name, 
You must submit a copy of the order to the county sheriff of the county of your residence and to the -sate
pXrol within :.hree ( 3) busir:ess da;. of Lhe s ry of t1he order.). 

X) The defendant is a ser, offender aibject to indeterninste sentencing under i'<CW 9.44A 712

5. 8 [) The court finds tliat Count is a felony in the commission of which a motor vehicle was used. 

The cls:: of the car, it direced to a=.. iedixelf fsward an Abstract of Corm Reccrd tc the Dep= Trrert of
Licensing, which must revoke the defendant' s driver' s license. RCW 46.20.285. 

J MMAM-4T AND SENTM4CE (J5) 

Fela:iy) (7/ 2007) Pate 9 of 12 Qftice of Prmsecud" Attorney
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5. 9 If the defendant is or becomes subject to cold -ordered mental health cr chemical dependence trestmmL
the defendant nm --m, notify D0C Cd the defendant' s tres tmect it facria: ior, lrua be -h&-ed Rith DLC for
the dt>ration of the defendant' s incarceration and sup ervisim RCW 9.94A.5b2. 

5. 11  OTUFR: 

DONE in Open Court and in the presence of the defendant this date: 

Deputy Pr- c inay. 
Print

WSs

iafandazC

JUDGE

Print name

Atteme 1 for Defendant

Print name: = ' P. tit W, , u'&-e'( L o wD

Print nine , % - eSS, rai re

VOT1 C.RI(sRTSSTATE1EM: RMV 10,64. 140. iacknowl=a_ ethatnwrir2teve,i= has been lostAleto
felony corrActims, If I on registeredtc voLe, any voter r4ration will be cancelled. kr y ri&-t tc vote : nap be
restored by: s) A certificate of dischzvge issued by the sentencing cart, RC'W 9, 94A.6-37, b) A coltrt order issued
by the sentencing cou t r°stol-ing the right, RST 9.92. kS cj 4 fnnal a der of di srinaroe i Sled by the indetetr,il:ate
sentarce rwie+c bid, tc'[ xr 9 9d.CSa, ' dl + ce'afi e of r25t. 1' atiCYn iasuad by the gov Ftn-, RCli3 5.95 C2G. 

Voting before the nght is restored is a class C felony, RCW 92.A- 84.660

F'Ijv

Defaadar¢' s sibs e  

rUDGiv]Mr. AND SM,'" ENICE (] a
Cvelony) ( 7120 Page 10 of 12

Office of Prosecuting Attorney
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1

2 CERTIFICATE OF CLERK

3
CAUSENUNMER of this case: 11- 1- 02300- 3

I, KEVIN STOCK Cleo: of this Co=, certify that the foregoing is a full_ true acid correct copy of the Judgne-it and
4 Sentence in the ebm e -Entitled actia-L now on retard in this office. 

5
WITNESS ryy hand and seal of the said Supericr Cant affixed this date: 

6

Glen: of said County and State, by: : Deputy Clerk

7

8

t • i 9 IDENTIFICATION OF COURT REPORTER

10
i AR! A RIE 11@

Gout Repate: Ila

II

12

13

14

f 15

16

17

18

19

20
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APPENDIX " F' 

The deferndant havinb be m s?fitenced to the Department of CarreaIa"5 for a: 

set offense

somiols violent offense

an" t in the secand degree

any cnme where the defendant or an accwiplica was armed with a deadly w eap cr! 
any felony under 69.50 and 69.52

The offender ; hall TIRPO t to and be available for cantact with the assigned aamumity corrections officer as directed: 

The offender shall work at.Departrnent of Corrections approved education, employment, and/ cr cammunity service; 

The offender shalt not consume controlled substance; except pLu--:umt to lawfully issiedproscriptions. 

Am offertler in carrsulnity euEtody shall not unlawfully possess controlled Mbstsnces; 

The offender shall may communityplaces-neu fees as detanuned by DOC: 

The residence location and living ens.*,g-mn9its are sibiea to the prior approval of the department of ccrrectices
dnxir g the pari -xi of carzmm;ty placernem

The offender ski -mil atbrnit to affirmative actn necessary to monita compliance with conirt ceders as required by
DOC. 

The CLurt may also odes any of the iallowiriEecial conditions: 

The offender shall remain v. itlun, a- outside of, a specified geographical boundary: 

d G 

Il -j Th_ offender shell riot have direa ar indirect contsd with the victim of the crirrie a- a : teafied
class of individlazls: 5,(-. Or M+A.V25

A. ']? NI)a it

The offender shall narti pate in, ime rplstrt t- e3lne :t or conmselirg services_: 

The offender shall no, core— n:e alcohol: 

The residence location and living arrangements of a seK offs nda- hall be sibjectto the prior

appro r a! of the department of comet ons; a - 

The offender shall cornply with any aime-relatedprohibitions

Other: PIP ANIWDIV rI

Ofce of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: ( 25.3) 798. 7400
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IDENTIFICATION OF DEFENDANT

SID- Na M41<NQWN

jf no SID tale fu->~erprint card fa- State Patrol) 

FBI No UNKNOWN

PCN No. 54C444013

Alias name, SSN, DOB: 

Race: 

j P-- m Pacific

Islarder AMezcarl

Native American [ 1 Other: 

FINGERPRINTS

Leff fIr f» ems trk irul snc ot 1

Datt of"Birth 091141983

Local ID No. UNE21TOWN

Othw

Ethnicity: Sex: 

Ga; Icasiv. [ j Hispanic [ XI !& 1e

Non- [ 1 Fansle

HivMnic

Teft, 

Right f tr fip-gers tsken sina-11tar e itsly

t

I attest that I ; ,r the same defendant who appeared in calm • this doaunent affix his or her fingerprints

andJ
signature ther o Cly of the Court, D a Cly Dated: 

DEFENDANT' S SIGNATURF- 

DEFENDANT' S ADDRESS: 

MG2,/1MT AND SEITi'EAi:: E ( r
Felony) ( 71200) Page 12 of 12 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946

Tacoma, Washington 99402. 2171

Telephone: ( 253) 798- 7400
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Case Name at55E t (A" 1" 7I.> rause NO, 

Sex and Kidnapping Offender Registration, ftGW 9A.44. 130, Laws of 2010, ch- 267

1, 10. 01- 200. 

1. General Applicability and Requirements: Because this crime involves a sex

offense or kidnapping offense involving a minor as defined in Laws of 2010, ch. 267 § 1, 

you are required to register. 

if you are a resident of Washington, you must register with the sheriff of the county of
the state of Washington where you reside. You must register within three business

days of being sentenced unless you are in custody, in which case you must register at
the time of your release vlrith the person designated by the agency that has jurisdiction
over you. You must also register within three business days of your release with the
sheriff of the county of the state of Washington where you will be residing. 

If you are not a resident of Washington but you are a student in Washington or you are
employed in Washington or you carry on a vocation in Washington, you must register
vrith the sheriff of the county of your school, place of employment, or vocation. You

must register within three business days of being sentenced unless you are in custody, 
in which case you must register at the time of your release with the person designated
by the agency that has jurisdiction oder you. You must also register within three

business days of your release with the sheriff of the county of your school, where you

are employed, or where you carry on avocation. 

2. Offenders Who are New Residents or Retuming Washington Residents- If you

move to Washington or if you leave this state following your sentencing or release from
custody but later move back to Washington, you must register wfthin three business
days after moving to this state. If you leave this state following your sentencing or
release from custody but later while not a resident of Washington you become
employed in Washington, carry on a vocation in Washinc0n, or attend school in
Washington, you must register within three lousiness days after starting school in this
state or becoming employed or carrying out a vocation in this state. 

13. Change of Residence Within State: If you change your residence within a county, 
you must provide, by certified mail, with return receipt requested or in person, signed
written notice of your change of residence to the sheriff within three business days of

moving. If you change your residence to a new county within this state, you must
register with the sheriff of the new county within three business days of moving. Aiso
Mhin three business days, you must provide, by certified mail, with return receipt
requested or in person, signed written notice of your change of address to the sheriff of

the county where you last registered. 

4. Leaving the State or Moving to Another St -ate: If you move to another state, or if

you worts, carry on a vocation, or attend school in another state you must register a new
address, fingerprints, and photograph with the new state within three business days

after establishing residence, or after beginning to twork, carry on a vocation, or attend
school in the new state. If you move out of the state. you must also send written notice

Office' it of ProsecutAttorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171

Telephone: ( 253) 799.7400
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within three business days of moving to the new state or to a foreign country to the
county sheriff with whom you last registered in VVashington State. 

5. Notification Requirement When Enrolling in or Employed by a Public or Private
Institution of Higher Education or Common School ( K-12): if you are a resident of

Washington and you are admitted to a public or private institution of Higher education, 

you are required to notify the sheriff of the county of your residence of your intent to
attend the institution within three business days prior to arriving at the institution. If you

become employed at a public or private institution of higher education, you are required

to notify the sheriff for the county of your residence or your employment- by the
institution within three business days prior to beginning to work at the institution. if your

enrollment or employment at a public or " ate institution of higher education is

terminated, you are required to notify the sheriff for the county of your residence of your
tennination of enrollment or employment within three business days of such termination. 
If you attend, or plan to attend, a public or private school regulated under Title 28A
RCW or chapter 72.46 RM, you are required to notify the sheriff of the county of your
residence of your intent to attend the school. You must notify the sheriff, within three
business days prior to arriving at the school to attend classes. The sheriff shall

promptly notify the principal of the school. 

6. Registration by a Person Who Does Not Have a Fixed Residence: Even if you

do not have a fixed residence, you are required to register_ Registration must occur

within three business days of release in the county where you are being supervised if
you do not have a residence at the time of your release from custody. Within three
business days after losing your fixed residence, you must send signed written notice to
the sheriff of the county where you last registered. If you enter a different county and
stay there for more than24 hours, you will be required to register with the sheriff of the
new county not more than three business days after entering the new county. You must
also report weekly in person to the sheriff of the county where you are registered. The
weekly report shall be on a day specified by the county sheriffs office, and shall occur
during normal business hours. You must keep an accurate accounting of where you
stay during the week and provide it to the county sheriff upon request. The lack of a
fixed residence is a factor that may be considered in determining an offender's risk level
and shall make the offender subject to disclosure of information to the public at large
pursuant to RCVV 4. 24.550. 

7. Application for a Mame Change: if you apply for a name change, you must submit
a copy of the application to the county sheriff of the county of your residence and to the
state patrol not fewer than five days before entry of an order granting the name change - 
if you receive an order changing your name, you must submit a copy of the order to the
county sheriff of the county of your residence and to the state patrol within three
business days of the entry of the order. RC:W 9A-44. 130( 7). 

Date: tt 1 0' 
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WE

EVIMAKOMA M 
Defendant

t -"- 
Ac orney for Defendant ),- 1, 1'0 OEfceofPioseMthixAuorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402. 2171
Telephone: ( 253) 798. 74M
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G. 
D£:€ AfZ rM'Ej4,I- - 7
IN C PEN dCgJR7

DEC 314

SITPERJOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

vs_ 

STEVEN L HESSELGRAVE, 

Plaintiff, 

Defendant. 

CAUSE NO. 11- 1- 02300- 3

MOTION AND ORDER CORRECTING

JUDGMENT AND SENTENG 

CLERKS ACITON REQ TIRED

THIS MATTER coming on regularly for hearing before the above -entitled court on the

Motion ofthe Deputy Prosecuting Attorney for Pierce County, Washington, for an order

correcting Judgment and Sentence heretofore granted the above- named defendant on November

9, 2012, pursuant to defendant' s conviction ofthe charge( s) of RAPE OF A CHILD 1N THE

FIRST DEGREE, as follows. This Court is implementing the changes to the Appendix "H" of

the judgment cit sentence as mandated by the Court of Appeals in its 10129114 opinion, and this

Court is doing so in a purely ministerial manner without exercising its discretion in any way. 

1) That Page 2 ofthe Appendix "H" to the Judgment and Sentence, section (b)( 13) 

reflects "You shall not possess or consume any controlled substances without a valid prescription

from a lice sed physician" and should note " You shall not possessor consume any controlled

substances without a valid prescription.'; 

1) That Page 2 of the Appendix "H" to the Judgment and Sentence, section (b)( 16) 

reflects To not initiate, or have in any way, physical contact with children under the age of 18

MOTION AND ORDER CORRECTING
JUDGMENT AND SENTENCE - 1

1 smocorroctdot

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402- 2171
Telephone: ( 253) 798- 7.100
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for any reason, unless approved as per #14 above. Do not have any contact with physically or

mentally vulnerable individuals" and should note ' Do not initiate, or have in any way, physical

contact with children under the age of 18 for any reason, unless approved as per # 14 above.'; 

3) That Page 3 ofthe Appendix " H" to the Judgment and Sentence, section ( b)( 25) 

reflects 'Do not possess or peruse any sexually explicit materials in any medium.. Your sexual

deviancy treatment provider will define sexually explicit material. Do not patronize prostitutes

or establishments that promote the commercialization of sex. Also, do not possess or use any

cell phone that may provide access to the internet as well" and should note ' Do not possess or

peruse any sexually explicit materials in any medium. Your sexual deviancy treatment provider

will define sexually explicit material. Do not patronize prostitutes."; 

4) That all other terms and conditions of the Judgment and Sentence are to remain in full

force and effect as if set forth in full herein; and the court being in all things duly advised, 

Now, Therefore, It is hereby

ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the

defendant on November 9, 2012, be and the same is hereby corrected as follows: 

1) Page 2 of the Appendix " H" to the Judgment and Sentence, section ( b)( 16) is

corrected as follows: 

a) " You shall not possess or consume any controlled substances without a valid

prescription from a licensed physician" is deleted; and

b) " You shall not possess or consume any controlled substances without a valid

prescription." is inserted in its stead. 

MOTION AND ORDER CORRECTING

JUDGMENT AND SENTENCE - 9

j cmocorromdot

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402- 2171
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2) Page 2 of the Appendix " If" to the Judgment and Sentence, section ( b)( 16) is

corrected as follows: 

a) ' Do not initiate, or have in any Amy, physical contact with children under the

age of 18 for any reason, unless approved as per # 14 above. Do not.haye any contact wit
tel

physically or mentally vulnerable individuals" is deleted; and

b) ' Do not initiate, or have in any way, physical contact with children under the

age of 18 for any reason, unless approved as per # 14 above." is inserted in its stead. 

3) Page 3 of the Appendix " 1 " to the Judgment and Sentence, section ( b)( 16) is

corrected as follows: 

a) ' Do not possess or peruse any sexually explicit materials in any medium. Your

sexual deviancy treatment provider will define sexually explicit material. Do not patronize

prostitutes or establishments that promote the commercialization of sex. Also, do not possess or

use any cell phone that may provide access to the internet as well" is deleted; and

b) " Do not possess or peruse any sexually explicit materials in any medium. Your sexual

deviancy treatment provider will define sexually explicit material. Do not patronize prostitutes." 

is inserted in its stead. 

4) All other terms and conditions of the original Judgment and Sentence shall remain in

full force and effect- as if set forth in full herein. 

IT IS FURTHER ORDERED that the Clerk ofthe Court shall attach a copy of this order

to the judgment filed on November 9, 2012, so that any one obtaining a certified copy of the

judgment will also obtain a copy of this order. 

MOTION AND ORDER CORRECTING
JUDGMENT AND SENTENCE - 3
imtocoaoctdot

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402. 2171
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DONE IN OPEN COURT this 5 day December. 2014. NUNC PRO TUNC to
November 9, 2412. /. / n

Presented by- 

NEg BE
D uty Prosecuting Attorney
W5S# 36724

Approved as to form and Notice
OfPresentation Waived: 

fi
4 111&& 

Attome for Defendant
WSS# 

mrp

MOTION AND ORDER CORRECTING
JUDGMENT AND SENTENCE - 4
jmocouoct3ct

ki JU%Y 
RONAL E. 

RFC 0 214
A1EF?CE

By ` Cift

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 911402- 2171

Telephone: ( 253) 798. 7400
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 29 day of November, 2016

t ,

IId17l, to//' 

Q [, 

SUP4, 

p
Kevin Stock, Pierce County

ClerkBy /S/ Linda Fowler, Deputy.
G 

Dated. Nov 29, 2016 9.44 AM C1,,., SHlN` 

iyE V

tYY
s//

fdI YI

IIII
i

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
https:// Iinxonline. co.pierce.wa. us/ linxweb/ Case/CaseFiling/certifiedDocumentView.cfm, 

enter SeriallD: B648B29E- 3D45-40D1- 85D91 EC11 E4131380A. 

This document contains 21 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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COURT' 
FILED , 

Il
4 1̀

OF APPEALS
t

tt- t- 02300-3 43987303 c>,oPri 01- 22- 15
IyPPR, GURT VtS! ON I

1 AN L

PVFAOE

IN THE COURT OF APPEALS OF

STATE OF WASHINGTON, 

DIVISION H

Respondent, 

V. 

STEVEN L. HESSELGRAVE, 

STAT 0 UTO

PUT

E OF WASHINGTO

No. 44177-2- 11

ORDER AMENDING OPINION AND

DENYING MOTION TO RECONSIDER

Appellants have filed a motion asking the court to reconsider its unpublished opinion filed

on October 29, 2014. Having considered the motion and supporting materials, the court now orders

as follows: 

1) The first sentence on page 9 is amended to read as follows: 

But error is harmless "` if we are convinced beyond a reasonable doubt that any
reasonable jury would have reached the same result without the error."' Jones, 168

Wn.2d at 724 ( quoting Smith, 148 Wn.2d at 139). 

2) The first paragraph on page 10 is amended to read as follows: 

Accordingly, the trial court' s ruling limiting Hesselgrave' s ability to
impeach S. L. was harmless. Hesselgrave was able to attack S. L.' s credibility by
showing the jury, through defense witnesses, that S.L.' s recollection of the events
was at times contradictory,' if not completely inaccurate. The jury was free to
decide ' that, such inconsistencies rendered S.L.'s testimony unreliable and her
credibility suspect. Consequently, we are convinced beyond a reasonable doubt
that any reasonable jury would have reached the same result had Hesselgrave been
able to continue questioning S.L. without constraint. Thus, although the trial court
arguably limited Hesselgrave' s ability to conduct cross- examination, we hold that
any error was harmless. This error did not prevent Hesselgrave from presenting his
defense.9
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3) In all other respects the motion for reconsideration is denied. 

IT IS SO ORDERED, 

DATED this day of TwLAMg . 2015. 

We concur: 

0-- -0. 

wh.-
k

lvffiLNICK, J. 

HUNT, J.P.T

2

US -) HANSON, C.J. 
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FILED
COURT OF APPEALS

DfVt5i0N li

fl 1. 4 OPS ? 9 AM 9; 58

STATE OF WASHI4. M8

SY  
E 11TY

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, 

DMSTON _ II

Respondent, 

V. 

STEVEN L. HESSELGRAVE, 

No. 44177-2-11

UNPUBLISHED OPINION

JoHANsoN, C.J. — Steven Hesselgrave appeals his cbnvi.ction and sentence for fust degree

rape.of a child. He argues that ( 1) his Sixth Amendment right to present a defense was violated

by trial court rulings that improperly limited his right to cross-examine witnesses and improperly

excluded evidence, ( 2) he received ineffective assistance of counsel, ( 3) the trial court abused its

discretion in finding the victim competent to testify and in admitting child hearsay statements, ( 4) 

the prosecutor committed misconduct by using a " false choice" argument, and ( 5) the trial court

abused its discretion by imposing certain community custody conditions, We hold that ( 1) any

error associated with the trial court' s limitation ofHesselgrave' s right to cross- examine witnesses

was harni.less and the trial court did not violate Hesselgrave' s right to present a defense by

improperly excluding evidence, ( 2) counsel was not deficient in his representation, ( 3) the trial

court did not err in finding the victim competent to testify, and ( 4) the State did not argue a " false

choice" to the jury. Finally, we accept the State' s concession regarding community custody. 
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condition number 13, remand to clarify condition 16, and remand to strike condition number 25. 

We affirm the conviction and remand to correct the community custody conditions. 

FACTS

tV , I. BACKGROUND

U'+ In 2011, S. L. was an eight-year- old female student attending elementary school. 

Hesselgrave is S.L.' s former step -father. One May afternoon, S.L. disclosed sexual abuse by her

L` 

step -father. Laurel Powell, the school counselor, reported the matter to Child Protective Services

CPS). CPS social worker Christine Murillo conducted a " safety interview" with S. L. on May 17, 

i during which S.L. disclosed sexual abuse by her stepfather. On May 25, Cornelia Thomas, an

employee of the Child Advocacy Center in Pierce County, conducted a forensic interview with

S. L. S.L. made several detailed disclosures to Thomas that involved allegations of.oral, vaginal, 

and anal intercourse. - S. L., testified consistently with these disclosures at trial. According to

Thomas, S.L. maintained sufficient memory to have an independent recollection ofthe occurrence, 

S.L.'s statements describing the' incident appeared_ to be based on her perception, S'.L. 

communicated " quite well," and S. L. was able to distinguish- truth from lies. 6 Report of

Proceedings (RP) at 677. 

On the night of the incident,•Hesselgrave also showed S.L. magazines depicting naked

women, in addition to a video on his computer which featured an elephant touching a woman' s

2
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vagina. S. L, declared that on the same night, Hesselgrave woke up her brother, J.H.,' told him to

take off his clothes, and instructed S.L. to bite J.H' s penis, a request with which S.L. complied? 

On June 2, Detectives Jennifer Quilio and Brad Graham interviewed Hesselgrave at police

headquarters. When asked if there was any reason that S. L. may have seen his penis, Hesselgrave

responded that it was possible because he watched pornography at night in the living area of his

apartment when he thought the children were sleeping. Hesselgrave surmised that S.L. could have

woken up and inadvertently seen him masturbating. Aware of S. L.' s allegations, Detective Quilio

asked Hesselgrave whether he viewed pornography that contained images of animals and women

engaging in sexual acts. Hesselgrave admitted that he did, but claimed that he had never seen a

video involving an elephant. Hesselgrave denied any sexual contact with S. L. 

The day after his police interview, Hesselgrave told Leona Ling,' S.L.' s mother, that she

would never see him again and that he was leaving with their sons. Ling then Qalled 911 to report

what she believed to be an imminent kidnapping. Patrol officers arrested Hesselgrave. The State

charged Hesselgrave with first degree rape of a child contrary to RCW 9A.44.073.4

J.H. is S. L.' s half-brother and Hesselgrave' s biological son. J.H. would have been either five or
six at the time of.the alleged abuse. 

2 J.H. testified that he had no recollection of this incident.. 

3 Ling is also the mother of Hesselgrave' s two sons. 

4 RCW 9A.44.073 provides, 

1) A person is guilty of rape of a child in the first degree when the person has
sexual intercourse with another who is less than twelve years old and not married

to the perpetrator and the perpetrator is at least twenty-four months older than the
victim. 

2) Rape of a child in the first degree is.a class A felony. 

3
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II. PROCEDURE

A. PRETRIAL, MoTioNs

Before trial, the court held a hearing to address Hesselgrave' s challenge regarding S.L' s

t'• competence to testify. The State called numerous witnesses including Murillo, Thomas, S. L, and

4" i
others. The trial court also admitted and published the digital video disc recording of S. L' s

interview with Thomas. 

At the hearing, Hesselgrave argued that S.L. failed to show that she had an independent

memory of the incident and that she had difficulty distinguishing truth from lie because she did

not understand the concept of a mistake. The trial court considered the timing of the incident in

addition to the Allen' factors and found that Hesselgrave had failed to overcome the presumption

that S. L. was competent to testify. 

Also before trial, the State moved to admit S. L.' s statements to Thomas, Murillo, and the

classmates to whom she made the initial disclosures under RCW 9A.44. 120, the child hearsay

statute. The court considered the Ryan6 factors and- determined that S. L.' s statements were

admissible provided that S.L. also testified. 

B. TRIAL

At trial, during cross- examination of S. L., Hesselgrave asked S. L. about a pretrial defense

interview of S.L. conducted by defense counsel and investigator Julie Armijo,' but S.L. testified

that she had no recollection of such an interview. Hesselgrave then asked a series of -additional

State v. Allen, 70 Wn.2d 690, 424 P.2d 1021 ( 1967). 

6 State Y. Ryan, 103 Wn.2d 165, 691 P. 2d 197 ( 1984). 
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questions attempting to highlight S.L.' s inconsistent recitations ofthe incident. S.L. denied having

made such inconsistent statements, Hesselgrave continued with this line of questioning, but the

State began to object, arguing that the questions were cumulative, asked and answered, and "[ ER] 

613." 3 RP at 349. Hesselgrave argued that he was attempting to impeach S.L., but"the court

ii .l sustained the objections. Hesselgrave finished cross-examination, but reserved the right to recall

S. L. 

I

I

Later, during direct examination ofArmijo, Hesselgrave asked a series of similar questions, 

i;, again -attempting to demonstrate that S. L.' s responses during the defense interview were frequently

inconsistent -with 31.'s trial testimony. After several of these questions were answered, the State

again objected, citing improper' impeachment and improper questioning. 

Outside the jury' s presence, the parties argued as to whether S.L.'s interview responses

were inconsistent with her trial testimony. The court agreed that the interview transcript contained

inconsistencies, but nevertheless sustained the State' s objection, noting that under ER 613( b), 

extrinsic evidence of a prior inconsistent statement by a witness is. not admissible unless the

witness is afforded an opportunity to explain or deny the same and the opposite party is afforded

an opportunity to interrogate the witness thereon, The court found that requirement unmet and

ruled that Hesselgrave was not allowed to ask additional questions ofArmijo from S. L.' s interview

transcript. 

Hesselgrave argued that the opportunity to explain did not have to occur prior to the

introduction of the extrinsic evidence. -Defense counsel then sought to recall S.L. The trial court

said it would allow a few questions, but it.placed limitations on the subject matter of the questions

Hesselgrave could ask. Hesselgrave objected to this limitation on his right to cross- examination, 

5
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of the only witness in this case." 7 RP at 782. Hesselgrave later recalled both S.L. and Armijo, 

but asked few questions of either witness, citing constraint by the court' s earlier ruling. 

Again, outside the jury' s presence, Hesselgrave sought to admit documents related to ' 

divorce proceedings between himself and Ling, which he argued supported Hesselgrave' s theory

that Ling ,prompted S.L. to make Use accusations because Ling was unhappy with the terms of

the divorce. The trial pourt allowed some lirriited questioning of Ling on this topic, but it refused

to admit the documents because they contained.prejudicial, irrelevant information about Ling' s

history of substance abuse. 

In closing argument, the State contended that, in its view, there were only three possibilities

in the case. The prosecutor said, 

So here' s what it really comes down to in this case. There' s three possibilities for
what happened: Someone coached [ S.L.]; [S. L.] made it up on her own, or she is
telling the truth. That' s it. 

7 RP at 93 8. The State also utilized a " Power Point" slide, which displayed these three " options" 

ordered numerically. Hesselgrave objected, citing improper argument, but the court overruled. In

rebuttal closing; the prosecutor said that " it can' t be explained through coaching or planning," an

argument that also drew Hesselgrave' s objection on grounds that it constituted " burden shifting." 

7 RP at 975. This objection was also overruled. Hesselgrave was convicted as charged. 

At sentencing, in' addition to incarceration, the court imposed community custody along

with certain associated conditions, including the following: 

13. You shall not•possess or consume any controlled substances without a valid
prescription from a licensed physician. 

16. . . . Do not have any contact with physically or mentally vulnerable
individuals. 

6
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25. Do not possess or peruse any sexually explicit materials in any medium. 
Your sexual deviance treatment provider will define sexually explicit
material. Do not patronize prostitutes or establishments that promote the

commercialization of sex. Also, do not possess or use any cell phone that
may provide access to the Internet as well. 

Clerk' s Papers ( CP) at 243- 44. Hesselgrave appeals. 

ANALYSIS

1. RIGHT TO PRESENT A DEFENSE

Hesselgrave argues that the State violated his constitutional right to present a defense when

the trial court limited his ability to impeach S.L. on cross- examination and when the court excluded

evidence related to Hesselgrave and Ling' s dissolution proceedings. We hold that any error

associated with his right to confrontation and cross-examination was harmless and that the court

did not err by properly excluding evidence. 

A. 'STANDARD OF REVIEW

The right of an accused in a criminal trial to due process is, in essence, the right to a fair

opportunity to defend against the State' s accusations."' State Y. Jones, 168 Wn.2d 713, 720, 230

P. 3d 576 ( 2010) ( quoting Chambers v. Mississippi, 410 U.S. 284, 294, 93 S. Ct. 1038, 35 L. Ed. 

2d 297 ( 1973)). A defendant' s right to an opportunity to be heard in his defense, including the

rights. to examine witnesses against him and to offer testimony, is basic in our system of

jurisprudence. Chambers, 410 U.S. at 294. " The right to confront and cross-examine adverse

witnesses is ( also) guaranteed by both the federal and state constitutions." State v. Darden; 145

Wn.2d 612, 620, 41 P. 3d 1189 (2002) ( citing Washington v. Texas, 388 U.S. 14, 23, 87 S. Ct. 1920, 

18-1,, hd. 2d 1019 ( 1967)). Ordinarily, we review atrial court' s decision to limit cross-examination

of a witaess.for impeachment purposes for abuse of discretion. State v. Aguirre, 168 Wn.2d 350, 

7
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361- 62, 229 P.3d 669 ( 2010). But a court "`necessarily abuses its discretion by denying a criminal

defendant' s constitutional rights."' State' v. Iniguez, 167 Wn.2d 273, 280, 217 P.3d 768 ( 2009) - 

quoting State v. Perez, 137 Wn. App. 97, 105, 151 P. 3d 249 (2007)). And we review a claim of

a denial of Sixth Amendment rights de novo. Irifguez, 167 Wn.2d at 280- 81. Because Hesselgrave

argues that the trial court violated his constitutional right to present a defense, our review is de

novo, Iniguez, 167 Wn.2d at 280- 81. Any error, however, is harmless "` if we are convinced

beyond a reasonable doubt that any reasonable jury would have reached the same result without

the error."' Jones, 168 Wn.2d at 724 ( quoting State v. Smith,. 148 Wn.2d 122, 139, 59 P.3d 74

2002)), 

B, IMPEACHMENT of S. L. 

ER 613( b) provides, 

b) Extrinsic Evidence of Prior Inconsistent Statement of Witness. 

Extrinsic evidence of a prior inconsistent statement by,a witness is not admissible
unless the witness is afforded an opportunity to explain or deny the same and the
opposite party .is afforded an opportunity to- interrogate the witness thereon, or the
interests ofjustice otherwise require. *This provision does not apply to admissions
of a parry -opponent as defined in rule,801( d)(2). 

Our courts have concluded that under ER 613( b), a witness may be impeached with a prior

inconsistent statement either before or after the extrinsic evidence is introduced so long as the

witness being impeached is subject to recall. State Y. Horton, 116 Wn. App. 909, 916, 68 P. 3d

1145 ( 2003) ( citing State v Johnson, 90 Wn, App..54, 70, 950 P.2d 981 ( 1998)). 

Here, after her cross-examination, Hesselgrave unequivocally reserved the right to recall

S.L. Thus, the trial court erred in placing limitations on Hesselgrave' s ability to impeach S. L. 

solely on grounds that she was not given an opportunity to explain or deny her inconsistent

8
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statements during cross- examination.
7 But error is not prejudicial unless "` we are convinced

beyond a reasonable doubt that any. reasonable jury would have reached the same resiilt without

the error. "' Jones, 168 Wn.2d at 724 ( quoting Smith, 148 Wn.'2d at 139). 

N
a ; We now look at whether the error was prejudicial. Here, a review of the record reveals

that answers to several of the most crucial questions that Hesselgrave sought to ask S. L. on recall

were either elicited from S.L. herself or from other witnesses, namely, Armijo. By way of this

questioning, Hesselgrave was able to emphasize the fact that S. L, had been' inconsistent in her

recollection of the events. When Armijo testified, she was questioned about S.L.' s response when

asked whether she recalled what happened with Hesselgrave. Armijo, reading from the transcript

of the defense interview, testified that S. L. answered, "` I forgot. It' s been like a long time since

that happened."' 6 RP at 743. Axmijo also testified that S.L. answered " no" when asked

specifically whether S. L. told anyone at school about what happened, generally whether she had

told anyone what happened with Hesselgrave, whether she had ever made a comment about

Hesselgrave' s penis, 8 whether S.L. had seen her dad watching movies with naked people in them, 

when asked whether she told anyone she was touched in an improper way, and that S.L. answered

yes" when asked whether she wanted to live with her brothers and whether Hesselgrave going to

jail would make that easier. 

7 Hesselgrave also argues in the alternative that he received ineffective assistance of counsel to the

extent that his counsel failed to lay the proper foundation for S.L.' s impeachment. But because
we determine that the trial court,, and not Hesselgrave' s counsel, misinterpreted ER 613, we

conclude that Hesselgrave' s attorney' s performance was not deficient and, thus, Hesselgrave' s
ineffective assistance of counsel claim necessarily fails. 

a S. L. referenced Hesselgrave' s penis during her initial disclosures of abuse. 

LI
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Adcordingly, the trial court' s ruling limiting Hesselgrave' s ability to impeach S. L. was

harmless. Hesselgrave was able to attack S.L.' s credibility by showing the jury, through defense

witnesses, that S.L.' s recollection of the events was at tunes contradictory, if not completely

inaccurate. . The jury was free to decide that such inconsistencies rendered S. L.' s testimony

unreliable and her credibility suspect. Consequently, Hesselgrave cannot show that a reasonable

jury would have reached a different result had he been able to continue questioning S. L. Jones, 

168 Wn.2d at 724. Thus, although the trial court arguably limited Hesselgrave' s. ability to conduct

cross-examination, we hold that any error was harmless. Further, this error did not prevent

Hesselgrave from presenting his defense. 9

C. DISSOLUTION PLEADINGS

Hesselgrave asserts that the trial court further violated Hesselgrave' s rights to present a

defense by excluding documents related to Hesselgrave' s divorce from Ling. We disagree. 

We review de novo whether a trial court' s evidentiary ruling violated a defendant' s Sixth

Amendment right to present a defense. Jones, 168 Wn.2d at 719: The right to` present a defense

is not absolute. Jones, 168 Wn.2d at 720. Defendants have a right to present only relevant

evidence, with no constitutional right to present irrelevant evidence. Jones, 168 Wn.2d at 720

citing State v. Gregory, 158 Wn.2d 759, 786 n.6, 147 pad 1201 ( 2006)}. Evidence is relevant

when it has any tendency to make the existence of any, fact that is of consequence to the

9 When Hesselgravp recalled S. L., the trial court placed limitations on .the scope of S. L.' s

questioning. The trial court discussed the limitations after hearing the State' s argument that
Hesselgrave already had a chance to cross- examine S.L. and that he should not be entitled to call
her as a witness, in this way, the trial court' s ruling was more akin to a ruling in limine than it was
a limitation of Hesselgrave' s right to cross- examine witnesses. 

10
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determination of the action more probable or less probable than it would be without the evidence. 

ER 401. 

Here, Hesselgrave urged the trial court to adroit various documents and findings of fact

from his dissolution proceedings to show that Ling was unhappy with the parenting plan, custody

determination, and child support obligation and that, therefore, Ling could have influenced S. L.' s

disclosures because she Ad a motive to retaliate. 

The trial court agreed that evidence of Ling' s . dissatisfaction with the, dissolution

proceedings might be relevant to show motive to fabricate allegations. Accordingly, the court

allowed Hesselgrave to ask Ling questions on cross-examination regarding her dissatisfaction with

the parenting plan, custody arrangement, and child support order. Hesselgrave was able to elicit

testimony that Ling wished to change the parenting plan and modify the child support order to

reduce her monthly obligation. Thus, the jury was aware of Ling' s frustration concerning the

arrangement with Hesselgrave and the possibility that she might be vindictive for the same reason. 

But the trial court declined to admit the documents because those documents revealed that

Ling had a history ofemotional impairment, substance abuse, and parenting issues. The trial court

correctly recognized that admitting findings that suggest that Ling has a history of emotional

impairment and substance abuse would have been irrelevant and unduly prejudicial. 10 Evidence

of Ling' s substance abuse history does 'not have any tendency to make the existence of any fact

1D The court cited ER 404(b), which provides, 
Evidence of other crimes, wrongs, or acts is not admissible to prove the character

of a person in order to show action in conformity therewith. It may, however, be
admissible for • other purposes, such as proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence ofmistake or accident. 

11
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that is of consequence to the determination of this action more probable or less probable. ER 401, 

Accordingly, the trial court did not err and its ruling did not violate Hesselgrave' s right to present

a defense. 

11. CQTvii'ETENCE TO TES'T' IFY

Hesselgrave argues that the trial court abused its discretion in finding S. L. competent to

testify because ( 1) her statements were unreliable and ( 2) there was iusufficient corroborating

evidence to support the conviction. We hold that the trial court did not abuse its discretion by

finding S.L. competent to testify. We hold further that corroborating evidence was not required

because S. L. was not "unavailable." 

A. STANDARD OF REVIEW

An appellate, court will not disturb a trial court' s conclusion as to the competency of a

witness to testify except for abuse of discretion. State v. SJ. W., 170 Wn.2d 92,(97, 239 P. 3d 568

2010) ( citing Faust v. Albertson, 167 Wn.2d 531, 545-46, 222 P: 3d 1208 ( 2009)). This standard

of review is especially applicable to child witnesses because "[ t]he competency of a youthful

witness is not easily reflected in a written record, and [ an appellate court] must rely on the trial

judge who sees the witness, notices the witness' s manner, and considers his or her capacity and

I intelligence." State v. Woods, 154 'Wn.2d 613, 617, 114 P. 3d 1174 ( 2005) ( citing State , v. 

Przybylski,- 48 Wn. App, 661, 665, 739 P.2d 1203 ( 1987)). As our Supreme Court has noted, 

There is probably no area of law where it is more necessary to place great reliance on the trial

court' s judgment than in assessing the competency of a child witness."' Woods, 154 Wn.2d at 617

f ( quoting State v. Borland, 57 Wn. App, 7, 11, 786 P.2d 810, review denied, 114. Wn.2d 1026
i

i ( 1990)). 

12
I



Case Number: 11- 1- 02300- 3 Date: November 29, 2016

SeriallD: F999BF13- C747-4839- 97BF331CAI 3BE8DB

Certified By: Kevin Stock Pierce County Clerk, Washington

No. 44177 -2 -II

Furthermore, every person is presumed competent to testify, including children. S.J. W, 

170 Wn.2d at 100. A child' s competency is now determined by the trial judge within the

framework ofRCW 5. 60.050, while the Allen" factors serve to inform the judge' s determination. 

S.J. W., 170 Wn.2d at 100. Accordingly, a party challenging the competency of a child witness has

the burden of rebutting that presumption with evidence indicating that the child is of unsound
r . 

d, intoxicated at the time of his production for examination, incapable of receiving. just

impressions of the facts, or incapable of relating facts truly. RCW 5. 60.050. Moreover, 

inconsistencies in a child' s testimony do not necessarily call into question witness competency. 

State v. Carlson, 61 Wn. App. 865, 874, 812 P.2d 536 ( 1991), review denied, 120 Wn.2d 1022

1993). Instead, such inconsistencies generally relate to the witness' s credibility and the weight

to give his or her testimony. Carlson, 61 Wn. App. at 874 ( citing State v. Stange, 53 Wn. App. 

638, 642, 769 P.2d 873, review denied, 113 Wn.2d 1007 ( 1989)). 

B. RELIABILITY OF S.L.' s STATEMENTS

Here, Hesselgrave contends that the court erred in finding S.L. competent to testify because

the trial court did not properly consider the question of S. L.' s mental capacity at the time of the

occurrence. We disagree with.Hesselgrave. 

11 The Allen factors include
1) an understanding of the obligation to speak the truth on the witness stand; ( 2) 

the mental. capacity at the time of the occurrence to receive -an accurate

impression of [his testimony]; ( 3) a memory sufficient to retain an independent
recollection of the occurrence; ( 4) the capacity to express in words his memory of
the occurrence; and ( 5) the capacity to understand simple questions about [ the
occurrence]. 

70 Wn.2d at 692. 

13
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Hesselgrave relies on In re Dependency ofA.E.P., 135 Wn.2d 208, 223, 956 P.2d 297

1998), for the proposition that a trial court cannot determine a child' s mental capacity when there

is no evidence establishing when the crime occurred. But A.E.P. is distinguishable. There, the

court concluded that after reviewing the entire record there was nothing establishing the date or

time period of the alleged sexual abuse. A.E.P., 135 Wn.2d at 223. 

But here, the record reveals that the alleged abuse happened either "during the time S. L. 

lived with Hesselgrave, from December 2008 until September 2009, or during one night in the fall

of 2010 when S. L. spent the night. Thus, the record does establish a general time period during

which the alleged abuse occurred, that was sometime between late 2008 and the fall of 2010 when

S.L. was either six, seven, or eight years old. 

In considering the Allen factors, the trial court here said, 

She has to have the capacity at the time, which was some years ago, to
receive accurate impressions of what was happening. I don' t see. any reason to
doubt that. She may not have a great ability to express it, and some of her
statements appear to be somewhat inconsistent with each other. That doesn' t mean

she couldn' t understand what was happening to her. A six-year-old is old enough. 

RP ( Aug. 23, 201.2) at 189. Accordingly, the trial court' s written findings make clear that it

considered whether S.L. was able to receive accurate impressions from the earlier of the two

periods when she was six. And the court concluded that she could. 

Furthermore, if a child can relate contemporaneous events, the court can infer the child is

competent to testify about the abuse incidents as well. A.E.P;, 135 Wn.2d at 225, Here, S. L. was

able to describe events from 2007. S. L. was also able to testify accurately regarding circumstances

surrounding her time living with Hesselgrave in 2008 to 2009. Ling' s testimony confirmed -the

14
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truth of these statements. Accordingly, substantial evidence supports the trial court' s finding that

S. L. could receive accurate impressions during the period in which the events allegedly occurred. 

Again, relying on A. E.P., Hesselgrave argues that there are serious questions regarding the

potential impact of the therapy and interrogation S.L. underwent as the victim of a crime separate

and distinct from the current allegation. The court in A.E.P. held that .the third Allen factor, "` a . 

memory sufficient to retain an independent recollection of the occurrence,"' may not be satisfied

if the defendant can establish that a child' s memory of events has been corrupted by improperly

suggestive interviews. 135 Wn.2d at 230 ( quoting State v. Allen, 70 Wn.2d 690, 692, 424 P.2d

1021 ( 1967)). Hesselgrave discusses the fact that Anna Watson, who conducted a forensic

interview of S.L. after unrelated abuse came to light, used positive reinforcement techniques when

S. L. made disclosures :and did not question the truth of what S. L. said, instead " validating" the

child' s disclosures so that she would feel " good" if she made additional disclosures in the future. 

But Hesselgrave. advances no argument regarding how use of these techniques amounts to

improper interviews" nor does he suggest how participation in a forensic interview unrelated to

her current disclosure would " taint" S. L.' s memory such that the aforementioned Allen factor is

unsatisfied. Given the record of S.L.' s testimony and the deference we afford the trial court' s

determination of competence, there is sufficient evidence to support the finding that S.L. retained

an independent recollection of the occurrence. 

15
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C. CORROBORATION

Hesselgrave also argues that the trial court erred in admitting S. L.'s hearsay statements

under RCW •9A,44. 120 because there was insufficient corroboration to support those statements. 12

But the trial court did not err because S. L. was available to testify and in fact did testify at trial. 

Corroboration of the hearsay statements is required only ifthe child is unavailable to testify

at trial. A.E.P., 135 Wn.2d at 226. And a child witness is considered " unavailable" under the

purview of the statute if she is deemed incompetent to testify. A.E.P., 135 Wn.2d at 227. 

Here, the trial court properly found S. L. competent to testify and S. L. did - testify. 

Accordingly, the trial court needed to find only that the time, content, and circumstances of S. L.' s

statements• provided sufficient indicia of reliability. The trial court considered the Ryan factors

and entered findings determining that the statements were admissible. Thus, the trial court' s, 

rulings were not based on manifestly untenable grounds •and the trial court did not abuse its

12 RCW 9A.44. 120 provides, 

A statement made by a child when under the age often describing any act of sexual
contact performed with or on the child by another, describing any attempted act of
sexual contact with or on the child by another, or describing any act of physical
abuse of the child by another that results in substantial bodily hann as defined by
RCW 9A.04. 110, not otherwise admissible by statute or court rule, is admissible in
evidence in dependency proceedings under Title 13 RCW and criminal
proceedings, including juvenile offense adjudications, in the courts of the state of
Washington if: 

1) The court finds, in a hearing conducted outside the presence of the jury, 
that the time, content, and circumstances ofthe statement provide sufficient indicia

ofreliability; and
2) The child either: 

a) Testifies at the proceedings; or

b) Is unavailable as a witness: PROVIDED, That when the child is

unavailable as a witness, such statement • may be admitted only if there is
corroborative evidence of the act. 

16
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discretion in finding that Hesselgrave failed to rebut the presumption of competence and in ruling

that S. L.' s hearsay statements were admissible under RCW. 9A.44. 120. 

III. PROSECUTORIAL MISCONDUCT

r:y Hesselgrave asserts that his conviction must be reversed because the prosecutor' s closing

argument suggested to the.jury that acquittal ofHesselgrave was only possible by determining that . 

the State' s witnesses were lying. We hold that the prosecutor' s argument was not improper

u I
because it did not suggest that the jury must disbelieve S.L. in order to acquit Hesselgrave, 

J A. STANDARD OF REVIEW

Ii<1 To establish prosecutorial misconduct, Hesselgrave has the burden of establishing that the

challenged conduct was both improper and prejudicial. State v. Cheatam, 150 Wn.2d 626, 652; 

81 P.3d 830 ( 2003). We review the prosecutor' s conduct " by examining that conduct in the fall

trial context, including the evidence presented, the `context of the total argument, the issues in the

case,• the evidence addressed in the argument and the instructions given to the jury,."' State v. 

Monday, 171 Wn.2d 667, 675, 257 P.3d 551 ( 2011) ( internal quotation marks omitted) (quoting

State v. McKenzie, 157 Wn.2d 44, 52, 134 P. 3d 221 ( 2006)). When a defendant objects to alleged

misconduct at trial, the defendant must show that the prosecutor' s misconduct resulted in prejudice

that had a substantial likelihood of affecting the jury' s verdict. State v. Emery, 174 Wn.2d 741, 

760, 278 P.3d 653 ( 2012). 

B. FALSE CHOICE

In closing argument, over defendant' s objection, the prosecutor told the jury that in the

State' s view there were only three possibilities to determine the outcome of the case: ( 1) that

17
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someone coached S.L., (2) that S. L. made it up on her own, or (3) that S. L. was telling the truth. 13

To prevail, Hesselgrave must show that the alleged misconduct had a substantial likelihood of

affecting the jury' s verdict. Emery, 174 Wn.2d at 760. 

Here, Hesselgrave characterizes the State' s argument as misconduct based on the

presentation of a " false choice," which occurs when a party misstates the, burden ofproof, as well

as the jury' s role, by misleading the jury into thinking that acquittal requires the conclusion that

the prosecution' s witnesses are lying. Hesselgrave relies on State v. Barrow, 60 Wn. App. 869, 

809 P.2d 209, review denied, 118 Wa.2d 1007 ( 1991), State v. Miles, 139 Wn. App. 879, 162 P. 3d

1169 ( 2007), and 'State v. Fleming, 83 Wn. App. 209, 921 P. 2d 1076 ( 1996), review denied, 131

Wn.2d 1018 ( 1997), in support of his argument, 

But Barrow, Miles, and Fleming are readily distinguishable from Hesselgrave' s case

because in each of the cited instances, the prosecutor actually told the jury that they must disbelieve

the State' s witnesses in order to acquit the defendant and here, no such statement was made. Miles; 

139 Wn. App. at 889- 90; Barrow, 60 Wn. App. at 874-75; Fleming, 83 Wn. App. at 213. 

Here, the prosecutor presented the jury with three "possibilities," but he did not tell the jury

that it inust agree with one. of those possibilities in order to acquit Hesselgrave. Indeed, the

prosecutor did not tell the jury that they had to -find anything. Read in context, the prosecutor' s

statements were more a comment on S. L.' s credibility, which the prosecutor has wide latitude to

do in closing argument. State v, Stenson, 132 Wn.2d 668, 727, 940 P.2d 1239 ( 1997) ( citing State

v. Hoffman, 116 Wn.2d 51, 94- 95,.804 P.2d 577 ( 1991)), cert. denied, 523 U.S. 1008 ( 1998). Some

13 As a threshold matter, Hesselgrave objected . after the prosecutor presented the " three

possibilities" argument. Accordingly, Hesselgiave has preserved the issue for review. 

18



Case Number: 11- 1- 02300-3 Date: November 29, 2016

SeriallD: F999BF13-C747- 4839- 97BF331CAI 3BE8DB

Certified By: Kevin Stock Pierce County Clerk, Washington

No. 44177 -2 -II

of the prosecutor' s " Power Point" slides to which Hesselgrave takes issue support this proposition. 

The State used a slide that read, 

No Evidence to Support

S.L. Made it up
on Her Own

Ex_ 24 at 8. Following this slide was one that read, ".One Conclusion ( 3) S.L. is telling the truth." 

Ex. 24 at 8. This is not an argument that the jury must disbelieve S.L. to acquit Hesselgrave, but

rather that the evidence shows that the jury should believe S.L. because her version of the events

is credible. We hold that the prosecutor' s argument was not improper: 

IV. COMMUNITY CUSTODY

Hesselgrave asserts that the sentencing court erred by imposing -community custody

condition numbers 13, 16, and 25 because these conditions are either unconstitutional or because . 

the sentencing court was not statutorily authorized to impose them. We hold that the trial court

was without authority to impose conditions 13,, 16, and 25 as they currently read. 

A defendant may argue for the first time on appeal that sentencing conditions placed on his

community custody were imposed without authority under existing statutes. State Y. Jones, 118

Wn. App. 199,' 204, 76 P. 3d •258 ( 2003). Whether to impose community custody conditions is

within the discretion ofthe sentencing court and will be reversed only if manifestly unreasonable. 

State v. Bahl, 164 Wn.2d 739, 753, 193 P.3d 678 ( 2008). Imposition of an unconstitutional

condition would be manifestly unreasonable. Bahl, 164 Wn.2d at 753. Similarly, a court abuses

its discretion when it exceeds its sentencing authority. State v. C.D.C., 145 Wn. App. 621, 625, 

186 P.3d 1166 (2008). Furthermore, when a sentencing court imposes an unauthorized condition

of community custody, appellate courts remedy the error by remanding the matter with instructions

19
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to strike the unauthorized condition. State v. O' Cain, 144 Wn. App. 772, 775, 184 P.3d 1262

2008). 

The State concedes that we should remand to strike the phrase "` from a licensed

physician"' contained in condition 13 because prescriptions can be lawfully issued by medical

professionals other than licensed physicians. Br. ofResp' t at 73. We accept the State' s concession

because RCW 9. 94A.703( 2)( c) only allows a court order to direct an offender to "[ r]efrain from

possessing or consuming controlled substances except pursuant to lawfully issued prescriptions" 

and does not include a requirement that the prescriber be a " licensed physician." Accordingly, the

court exceeded its sentencing authority in imposing condition 13. 

Hesselgrave also challenges condition 16 that provides, 

Do not initiate, or have in anyway, physical contact with children under the age of
18 for any reason, unless approved as per #14.above. Do not have any contact with
physically or mentally vulnerable indididuals. I"] 

CP at 243. Hesselgrave contends that this condition was not statutorily authorized because his

case involved no " physically or mentally vulnerable individuals." CP at , 243. RCW

9. 94A.703( 3)( f) states that a court may order an offender to comply with any crime -related

prohibitions: Additionally, the statute allows a court -to order that an offender refrain from direct

or indirect contact with the victim of the crime or a specified class of individuals. RCW

9. 94A.703( 3)( b), Our Supreme Court has concluded that when read in context, a provision

prohibiting contact with a class of individuals also requires some relationship to the crime. State

1

Condition 14 states that any contact with minor children would need to be supervised and would
require prior approval by the sexual" deviancy treatment provider and the community corrections
officer, ' 
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v. Riles, 135 Wn.2d 326, 350, 957 P. 2d 655 ( 1998), overruled on 'other grounds by State v. 

Valencia, 169 Wn.2d 782, 239 P.3d 1059 ( 2010). Notwithstanding Hesselgrave' s argument, the

sentencing court erred by imposing this condition for the reasons we describe below. 

We recently analyzed an identical condition and held that the use' of the term "vulnerable" 

fails to provide the safeguards against arbitrary enforcement required by due process. State v. 

Johnson, 180 Wn. App. 318, 327, 327 P. 3d 704 (2014). We noted that, considering the definition

of "vulnerable," the " breadth of [the condition] is startling." 15 Johnson, 180 Wn. App. at 328. We

held that remand was required and ordered the trial court to either clarify the meaning of

vulnerable" or to strike that portion of the condition. Johnson, 180 Wn. App. at 329. Therefore, 

we remand for the trial court to clarify the term " vulnerable" or to strike condition 16. 

Last, Hesselgrave takes issue with condition 25, which provides, 

Do not possess or peruse any sexually explicit materials in any medium. Your

sexual deviancy -treatment provider will define sexually explicit material. Do not
patronize prostitutes or establishments that promote the commercialization of sex. 

Also, do not possess or use any cell phone that may provide access to the Internet
as well. 

CP at 244. Hesselgrave contends that the record does not support imposition of this condition

because the case did not involve prostitution or " adult shops" and because the condition is

unconstitutionally vague. Forbidding Hesselgrave from possessing sexually explicit materials was

a crime -related prohibition because the record demonstrates that Hesselgrave showed S.L. sexually

explicit material in print and video format and a sentencing court has broad discretion to impose

reasonably crime -related conditions. O' Cain, 144 Wn. App. at 775. 

15 " Vulnerable" means " capable of being wounded: defenseless against injury" or " open to attack
or damage: readily countered: inviting obvious retort, ridicule, or obloquy." WEBsTER' s THIRD

NEw INTERNATIONAL DICTIONARY 2567 (2002). 
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Similarly, the court did not err in imposing the provision prohibiting Hesselgrave from

patronizing prostitutes. • In Washington, it is a misdemeanor to patronize a prostitute. RCW. 

9A.88. 110. Because trial courts are allowed to impose conditions requiring offenders to engage

in law-abiding behavior, Tones, 118 Wn, App. at 205- 06, 'and requiring that Hesselgrave not

patronize prostitutes is consistent with law-abiding behavior, the trial court did not err by imposing

these prohibitions contained within condition 25. 

But regarding the prohibition against going to establishments that promote the

commercialization of sex" and the prohibition on the use of a cell phone that is capable of

accessing the internet, these are prohibitions that are not reasonably crime related. There is no

evidence to suggest that such establishments were in any way related to Hesselgrave' s crime. 

Likewise, nothing in the record reveals that cellular phones were involved in Hesselgrave' s crime, 

Moreover the court struck a separate condition that would have prohibited Hesselgrave from

having internef access generally, unless it was otherwise approved. It is unreasonable to strike that

condition but maintain the prohibition on the possession or use of a cellular phone which is capable

of accessing the internet. The prohibition on possession of sexually -explicit material in any

medium would also cover possession of such material obtained from the internet on a cell phone. 

Considering the ubiquity of "smart" cellular phones and the pace at which the technology develops, 

this provision essentially bars Hesselgrave from owning a cellular phone at any time in the future. 

We hold that the trial court abused its discretion in imposing conditions 13, 16, and 25, We order

these conditions stricken or clarified on remand, consistent with this opinion. 
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Finding no other prejudicial error, we affirm the conviction and remand to correct ,the

community custody conditions. 

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

7 HANSON, C.J.  

We concur: 

a

1VIELNICK, J. 

BUNT, J Y. 
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Case Number: 11- 1- 02300- 3 Date: November 29, 2016

SeriallD: 131 BB943- 80A1- 405E-9FFC7828C6ED8D6D

Certified By: Kevin Stock Pierce County Clerk, Washington

L4 E i
4.+ t..;

s; 

IN O: 
CRIr=, 

COURT

L+ 

juL 2 7 2012

RCEC tJNN Clerk

EPUTY 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, I

Plaintiff, CAUSE NO. 11- 1- 02300- 3

vs. 

STEVEN L HESSELGRAVE, AMENDED INFORMATION

Defendant. 

DOB: 9/ 14/ 1983 SEX: MALE RACE: WHITE

PCN#: 540444013 SID#: UNKNOWN DOL#: UNKNOWN

COUNT

I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the authority

of the State of Washington, do accuse STEVEN L HESSELGRAVE of the crime of RAPE OF A CHILD

IN THE FIRST DEGREE, committed as follows: 

That STEVEN L HESSELGRAVE, in the State of Washington, during the period between the

I ith day of July, 2008 and the 31st day of December, 2010, did unlawfully and feloniously being at least

24 months older than S. L., engage in sexual intercourse with S. L., who is less than 12 years old and not

married to the defendant and not in a state registered domestic partnership with the defendant, contrary to

RCW 9A.44. 073, a domestic violence incident as defined in RCW 10.99.020, and against the peace and

dignity of the State of Washington. 

DATED this 25th day of July, 2012. 

TACOMA POLICE DEPARTMENT MARK LINDQUIST

WA02703 Pierce County Prosecuting Attorney

nsh

AMENDED INFORMATION- I

By: 

ORIGINAL

U

Office of the Prosecuting Altomey
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402- 2171
Main Office (253) 798- 7400



Case Number: 11- 1- 02300- 3 Date: November 29, 2016

SeriallD: 131 BB943- 80A1- 405E- 9FFC7828C6ED8D6D

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 29 day of November, 2016

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
httDS:// Iinxonline. co. Dierce. wa. us/ linxweb/ Case/ CaseFilinq/ certifiedDocumentVie_ w. cfm

enter SeriallD: 131 BB943- 80A1 - 405E- 9FFC7828C6ED8D6D. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk' s Office. The copy
associated with this number will be displayed by the Court. 

SUPS

Kevin Stock, Pierce County Clerk 1

LU

By / S/ Linda Fowler, Deputy. 
Dated. Nov 29, 2016 9. 44 AM O,t, 4

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 

httDS:// Iinxonline. co. Dierce. wa. us/ linxweb/ Case/ CaseFilinq/ certifiedDocumentVie_ w. cfm

enter SeriallD: 131 BB943- 80A1 - 405E- 9FFC7828C6ED8D6D. 

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk' s Office. The copy

associated with this number will be displayed by the Court. 



PIERCE COUNTY PROSECUTOR

November 29, 2016 - 1: 44 PM

Transmittal Letter

Document Uploaded: 2- prp2- 492512- Response. pdf

Case Name: In re the PRP of: Steven Hesselgrave

Court of Appeals Case Number: 49251- 2

Is this a Personal Restraint Petition? @ Yes No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

Brief: 

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

O Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review ( PRV) 

Other: 

Comments: 

No Comments were entered. 

Sender Name: Heather M Johnson - Email: hiohns2Ccbco. Dierce. wa. us

A copy of this document has been emailed to the following addresses: 

cjones@joneslegalgroup.net
griffl984@comcast.net


